———<» 


86th Sat 


Tat) Sesaion COMMITTEE PRINT 


COPYRIGHT LAW REVISION 


STUDIES 


PREPARED FOR THE 


SUBCOMMITTEE ON 
PATENTS, TRADEMARKS, AND COPYRIGHTS 


OF THE 


COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 


EIGHTY-SIXTH CONGRESS, FIRST SESSION 
PURSUANT TO 


S. Res. 53 


STUDIES 1-4 
. The History of U.S.A. Copyright Law Revision 
From 1901 to 1954 
. Size of the Copyright Industries 
. The Meaning of “Writings” in the Copyright 
Clause of the Constitution 
. The Moral Right of the Author 


Printed for the use of the Committee on the J udiciary 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1960 


From the Office of 


Senator Joseph C. O'Mahoney (D. Wyo.) FOR IMMEDIATE RELEASE 
Chairman of the Senate Subcommittee on 
Patents, Trademarks and Copyrights March 7, 1960 


Committee on the Judiciary 


Senator O'Mahoney today announced the release of the first 
volume of a series of copyright revision studies, prepared under the 
supervision of the Copyright Office of the Library of Congress, It 
includes four studies: 1. History of U. S, A, Copyright Law Revision 
from 1901 to 1954; 2, Size of the Copyright Industries; 3. The 
Meaning of "Writings"' in the Copyright Clause of the Constitution and 
4, The Moral Right of the Author. Before the end of the current ses- 
sion of Congress the Patents Subcommittee hopes to issue a number of 
other reports on copyright matters, 

The first four studies were prepared by Abe A, Goldman, Chief 
of Research of the Copyright Office; William M, Blaisdell, Economist 
of the Copyright Office; the staff members of the New York University 
Law Review under the guidance of Professor Walter J, Derenberg, and 
William Strauss, Attorney-advisor of the Copyright Office, respectively, 

Senator O'Mahoney said he believes that thease four studies 
will be of great interest to all students of copyright law. He added 
that they could be an essential foundation for a general revision of 
the Copyright Act itself, which Congress must undertake in the near 
future in order to bring the statute in line with the many changes 
that have occurred in the nature and extent of copyrightable material 
since the Act was passed in 1909. 

The present study is available through the Superintendent of 
Documents, Government Printing Office, Washington 25, D. C., at a price 
of 40 cents, Previously published studies can be obtained from the 


same source, 
CofoY ey of of ele) 


COMMITTEE ON THE JUDICIARY 


JAMES O. EASTLAND, Mississippi, Chairman 


ESTES KEFAUVER, Tennessee ALEXANDER WILEY, Wisconsin 

OLIN D. JOHNSTON, South Carolina WILLIAM LANGER, North Dakota! 
THOMAS C. HENNINGS, Jr., Missouri EVERETT McKINLEY DIRKSEN, Illinois 
JOHN L. McCLELLAN, Arkansas ROMAN L. HRUSKA, Nebraska 

JOSEPH OC. O’MAHONEY, Wyoming KENNETH B. KEATING, New York 


SAM J. ERVIN, Jz., North Carolina 
JOHN A. CARROLL, Colorado 
THOMAS J. DODD, Connecticut 
PHILIP A. HART, Michigan 


SUBCOMMITTEE ON PATENTS, TRADEMARKS, AND COPYRIGHTS 


JOSEPH C, O'MAHONEY, Wyoming, Chairman 


OLIN D. JOHNSTON, South Carolina ALEXANDER WILEY, Wisconsin 
PHILIP A. HART, Michigan 


RoseErt L. WRiGuT, Chief Counsel 
JouN C. STEDMAN, Associate Counsel 
STEPHEN G. Haaser, Chief Clerk 


+The late Hon. William Langer, while a member of this committee, died on Nov. 8, 1959. 


Il 


FOREWORD 


This is the first of a series of committee prints to be published by the 
Committee on the Judiciary Subcommittee on Patents, Trademarks, 
and Copyrights presenting studies prepared under the supervision of 
the Copyright Office of the Library of Congress with a view to consid- 
ering a general revision of the copyright law (title 17, United States 
Code). 

The present copyright law is essentially the statute enacted in 1909, 
though that statute was codified in 1947 and has been amended in a 
number of relatively minor respects. In the half century since 1909 
far-reaching changes have occurred in the techniques and methods of 
reproducing and disseminating the various categories of literary, 
musical, dramatic, artistic, and other works that are the subject matter 
of copyright; new uses of such works and new industries for their 
dissemination have grown up; and the organization of the groups and 
industries that produce or utilize such works has undergone great 
changes. For some time there has been widespread sentiment that the 
present copyright law should be reexamined comprehensively with a 
view to its general revision in the light of present-day conditions. 

Beginning in 1955, the Copyright Office of the Library of Congress, 
pursuant to appropriations by Congress for that purpose, has been 
conducting studies of the copyright law and practices. A number of 
these have been completed and others are in the process of preparation. 
Four of the completed studies (comprising this first committee print) , 
are general surveys of a background nature. The other studies (to 
appear in succeeding committee prints) deal with substantive prob- 
lems which appear to call for consideration in a general revision of 
the law; they are designed to review the problems objectively and to 
present, the major issues to be resolved, as well as alternatives for their 
resolution, together with the views submitted to the Copyright Office 
by various persons on these issues. 

The subcommittee believes that these studies will be a valuable con- 
tribution to a better understanding of copyright law and practice and 
will be extremely useful in considering the problems involved in pro- 
posals to revise the copyright law. 

The present committee print contains four general studies of a back- 
ground nature: (1) “The History of U.S.A. Copyright Law Revision 
From 1901 to 1954,” by Abe A. Goldman, Chief of Research of the 
Copyright Office, with a supplementary note on “Revision of Patent 
and Trademarks Laws”; (2) “Size of the Copyright Industries,” by 
William M. Blaisdell, economist of the Copyright Office; (3) “The 
Meaning of ‘Writings’ in the Copyright Clause of the Constitution,” 
prepared by staf! members of the New York University Law Review 
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under the guidance of Prof. Walter J. Derenberg of the New York 
University School of Law; and (4) “The Moral Right of the Author,” 
by William Strauss, attorney-advisor of the Copyright Office. 

It should be clearly understood that in publishing these studies the 
subcommittee does not signify its acceptance or approval of any state- 


ments therein. The views expressed in the studies are solely those of 
the authors. 


JoserH C. O’MaHoney, 
Chairman, Subcommittee on Patents, Trademarks, and Copy- 


rights, Committee on the Judiciary, U.S. Senate. 


COPYRIGHT OFFICE NOTE 


The studies presented herein are part of a series of studies prepared 
for the Copyright Office of the Library of Congress under a program 
for the comprehensive reexamination of the copyright law (title 17 of 
the United States Code) with a view to its general revision. 

The Copyright Office has supervised the preparation of the studies 
in directing their general subject matter and scope, and has sought 
to assure their objectivity and general accuracy. However, any views 
expressed in the studies are those of the authors and not of the Copy- 
right Office. 

Abr A. GotpMan, 
Chief of Research, 
Copyright Office. 
Arruur FisHEr, 
Register of Copyrights, 
Library of Congress. 
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THE HISTORY OF U.S.A. COPYRIGHT LAW REVISION 
FROM 1901 TO 1954 


The first copyright law of the United States was enacted by the 
First Congress in 1790. Comprehensive revisions were enacted, at 
intervals of about 40 years, in 1831, 1870, and 1909. The present copy- 
right law, title 17 of the United States Code, is basically the act of 1909 
with a number of subsequent amendments of individual provisions. 


I. Generat Revision or 1909 


The history of copyright law revision in modern times begins with 
the general revision accomplished in the act of 1909. 

In his annual report for each of the years from 1901 through 1904, 
Thorvald Solberg, then Register of Copyrights, mentioned the need 
for a general revision of the copyright law, and suggested the appoint- 
ment by Congress of a commission, representing the different interests 
concerned, to prepare a draft of a new integrated copyright law. 
The Senate Committee on Copyrights, however, was dubious of the 
efficacy of such a commission and suggested instead that the Librarian 
of Congress, Dr. Herbert Putnam, call into conference representatives 
of the various interests concerned with copyright and draft a bill 
for general revision. 

In December 1905, the President transmitted a message to the Con- 
gress reading in part as follows: 


Our copyright laws urgently need revision. They are imperfect in definition, 
confused and inconsistent in expression; they omit provision for many articles 
which, under modern reproductive processes, are entitled to protection; they 
impose hardships upon the copyright proprietor which are not essential to the 
fair protection of the public; they are difficult for the courts to interpret and 
impossible for the Copyright Office to administer with satisfaction to the public. 
Attempts to improve them by amendment have been frequent, no less than 
twelve acts for the purpose having been passed since the Revised Statutes. 
To perfect them by further amendment seems impracticable. A complete re- 
vision of them is essential. Such a revision, to meet modern conditions, has 
been found necessary in Germany, Austria, Sweden, and other foreign countries, 
and bills embodying it are pending in England and the Australian colonies. It 
has been urged here, and proposals for a commission to undertake it have, from 
time to time, been pressed upon Congress. 

The inconveniences of the present conditions being so great an attempt to 
frame appropriate legislation has been made by the Copyright Office, which 
has called conferences of the various interests especially and practically con- 
cerned with the operation of the copyright laws. It has secured from them 
suggestions as to the changes necessary; it has added from its own experience 
and investigations, and it has drafted a bill which embodies such of these 
changes and additions as, after full discussion and expert criticism, appeared 
to be sound and safe. In form this bill would replace the existing insufficient 
and inconsistent laws by one general copyright statute. It will be presented 
to the Congress at the coming session. It deserves prompt consideration. 


Pursuant to the suggestion of the Senate committee, the Librarian 
of Congress invited representatives of some 80 organizations to meet 
with him and the Register of Copyrights in a series of conferences 
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held in June and November of 1905 and March of 1906. The organ- 
ization participating in the conferences represented authors, drama- 
tists, theater managers, architects, artists, composers, book publishers, 
directory publishers, newspaper publishers, periodical publishers, 
photoengravers, photographers, print publishers, lithographers, music 
publishers, printers, educational institutions, public libraries, adver- 
tising agencies, bar associations, and a few other miscellaneous groups- 
(For a full list of the participants, see June 1906 hearings on H.R- 
19853, 59th Cong., pp. 4 and 5.) 

The Copyright Office, serving as a secretariat during, between, 
and after the conferences, assembled data, prepared memos on the 
major issues, consulted and carried on a great volume of correspond- 
ence with the participants, kept them advised of the various pro- 
posals, received their comments and suggestions, and coordinated 
their views. Following the conferences, the Register of Copyrights 
prepared a draft of a bill which was sent to all the participants for 
comment and suggestion. After further correspondence and dis- 
cussion with the participants, the Register of Copyrights redrafted 
the bill. 

The bill was introduced on May 31, 1906, as H.R. 19853 and S. 
6330 in the 59th Congress. Hearings were held before a joint com- 
mittee of members of the House and Senate Committees on Patents 
on June 6, 7,8, and 9, and December 7, 8, 10, and 11, of 1906. 

The history of these conferences and their results are summarized 
in the testimony of the Librarian of Congress at the opening of the 
hearings in June 1906: 


(The message of the President] did not contain what was the fact as to the 
origin of this project, that it did originate in an informal suggestion on the 
part of the chairman of this committee. 

The conferences to which it refers were not open, public meetings; they were 
not conventions; they were conferences, and conferences of organizations—that 
is to say, associations representing a group of interests; and those organizations 
were specially invited, additions being made to the list later as suggestions 
were made of others that should be added. 

The organizations selected were the most representative organizations that 
we could think of or that were brought to our attention as having practical 
concern in the amelioration of the law, but especially, of course, those concerned 
in an affirmative way—that is to say, in the protection of the right. ‘They were 
nearly thirty in number. 

s s s s * * s 


The conference held three meetings in June and November of last year and in 
March of this year, but, of course, as a conference it included various minor 
consultations and much correspondence. At the outset of the meeting last June 
each organization was invited to state the respects in which it deemed the 
present law defective, or injurious, either to its own interest, or, in its opinion, 
to the general interest. The second conference had before it a memorandum 
prepared by the register embodying provisions deemed by the office important 
for consideration at that stage. The third conference, in March of this year, 
had before it a revision of this memorandum. The last conference, this thira, 
resulted in the draft of a bill, which was sent to each participant for comment 
and suggestion, and the bill itself is before you. 

We would have no misunderstanding as to what this bill is. It is a bily 
resulting from the conference, but it is not a conference bill; for the conference 
did not draw it, nor did it by explicit yote or otherwise determine its precise. 
provisions. It is rather a copyright office bill. ‘The office submits it as embody~ 
ing what, with the best counsel available including the conferences, it deems 
worthy of your consideration, in accordance with your previously expresseq 
desire. In calling the conferences and in submitting the draft it has proceedeq 
upon your suggestion. Apart from the chapter relating to its own administra. 
tion, it has no direct interest in the bill, except its general interest to secure q 
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general amelioration of the law. It does not offer the bill to you as the unanimous 
decision of a council of experts, for it contains certain provisions as to which 
expert opinion as well as substantial interest was divided. It does not offer to 
you the bill as one that has passed the test of public discussion, for it has only 
now come before the public. It knows already of objection to certain of its 
provisions—objection which will be entitled to be heard by your committee; 
and it is informed by one critic that his objections are sufficient to cover fully 
one-half of the provisions of the bill. 

[The bill] is not an attempt at abstract and theoretic perfection, nor is it an 
attempt to transplant to this country theoretic or what might be charged to be 
sentimental provisions of foreign law. It tries to be a bill possible for this 
country at this time and under conditions local here. It contains, therefore, 
some provisions which are, in our judgment, neither theoretically sound nor 
according to modern usage abroad nor satisfactory to particular participants 
in the conference. These are a compromise between principle and expediency or 
between one interest and another at the conference, beween which we could 
not decide for either extreme—I mean decide in the sense of bringing before you 
a suggestion in this particular form. We had not any decision in any other 
sense; we were not a commission. The bill is a compromise. I doubt if there 
is a single participant in the conferences whom it satisfies in every particular. 

* * * * * . s 


Finally, Mr. Chairman, notwithstanding the labor put upon it, the bill is 
doubtless still imperfect in expressing its intentions; and I have no doubt that 
while it is under consideration those especially concerned will ask leave to sub- 
mit to you some amendments of phraseology. I understand that any such 
amendments proposed by participants in the conferences will be communicated 
first to the copyright office, so that they may be formulated by the register for 
your convenient consideration; and the office will gladly do the same for any 
that may reach it from any other source. 

Representatives of the great variety of interests concerned with 
copyright, as exemplified by the variety of organizations participat- 
ing in the Librarian’s conferences, testified at the 1906 hearings. 
Some were willing to accept the bill in toto as a reasonable com- 
promise on the numerous controversial issues; but many of the wit- 
nesses raised objections to particular features of the bill, mostly on 
relatively minor points. Two issues were the subject of major con- 
troversy: the use of copyrighted music on mechanical instruments 
such as piano rolls and phonograph records, and the importation by 
public libararies of books printed abroad. 

After the close of the hearings, the Register of Copyrights collab- 
orated with the House and Senate committees in redeattiage the bill 
to meet some of the objections presented at the hearings, and a revised 
bill was introduced on January 29, 1907, as H.R. 25133 and S. 8190. 
These bills were reported favorably by the committees on January 
30, 1907 (H. Rept. No. 7083, S. Rept. No. 6187, 59th Cong.), with 
a minority report in each case opposing principally the provision to 
give the copyright owner of music the right to record his music for use 
on mechanical instruments. No further action on the bills was taken 
in the 59th Congress. 

In the 60th Congress, the bills favorably reported in the 59th Con- 
gress were reintroduced in the House on December 2, 1907 (H.R. 248) 
and in the Senate on December 16, 1907 (S. 2499) by the committee 
chairmen, Representative Currier and Senator Smoot. Bills reflecting 
the minority report in the 59th Congress were also introduced (H.R. 
11794 on January 6, 1908, by Representative Barchfield, and S. 2900 
on December 18, 1907 by Senator Kittredge). Hearings on these bills 
were held by the two committees meeting jointly on March 26, 27, and 
28 of 1908. Again a large number of witnesses were heard and ex- 
pressed opposing views on a number of features in the several bills. 
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the most important controversy being that regarding the use of musi¢ 
on mechanical instruments. At the close of the hearings the chair- 
man, Representative Currier, suggested that the differing groups on 
this last issue meet and attempt to work out a compromise proposal. 

After the hearings, a series of eight revised bills were introduced in 
the House: two by Representative Washburn (H. R. 21592 on May 4; 
1908, and H.R. 27310 on January 28, 1909), two by Representative 
Sulzer (H.R. 21984 on May 12, 1908, and H.R. 22071 on May 12, 1908), 
one by Representative Barchfield (H.R. 24782 on December 19, 1908), 
and two by Representative Currier (H.R. 22183 on May 12, 1908, 
and H.R. 28192 on February 15,1909). ‘These bills were all similar in 
most respects but each contained some features of its own. On Feb- 
ruary 22, 1908, the House committee reported favorably (IT. Rept. No. 
9999. 60th Cong.) Representative Currier’s last bill, H.R. 28192; and 
on that same day Senator Smoot introduced a companion bill, S. 9440, 
which the Senate committee reported favorably on March 1, 1909 
(S. Rept. No. 1108, 60th Cong.). 

On March 2, 1909, the Committee of the Whole House agreed to cer- 
tain amendments of the Currier bill, H.R. 28192, and the bill as so 
amended was passed by the House on March 3 and by the Senate on 
March 4, the last day of the 60th Congress. It was approved by the 
Erendent on March 4 and became Public Law 349, the Copyright Act 
of 1909. 


II. Reyiston For ADHERENCE TO BERNE CONVENTION 


Between 1909 and 1924 a number of bills to amend particular 
provisions of the copyright law were introduced and four amendments 
were enacted. None of these bills involved any broad revision of 
the law. 

After the First World War, the growing market for American 
works abroad emphasized the shortcomings in our international copy- 
right relations and gave impetus to a broad movement to have the 
United States adhere to the International Copyright Convention, 
commonly known as the Berne Convention, to which most of the 
European countries and a number of important countries in other 
parts of the world were parties. Bills for this purpose were first 
introduced in the 67th Congress in 1922? at the behest of the Authors’ 
League of America; and similar bills were introduced during 1923 
in the 67th Congress,’ and in the 68th Congress.*_ These bills purported 
to amend the copyright law to the minimum extent thought necessary 


to permit adherence to the Berne Convention. No action was taken 
on any of these bills. 


DALLINGER, PERKINS, AND VESTAL BILLS 


Adherence to the Berne Convention required many fundamental 
changes in the copyright law, and some of the interests concerned 
felt that the revision of the law for that purpose should be extended 


1Act of Aug, 24, 1912, 37 Stat. 488, ch. 356; act of Mar. 2, 1913, 87 Stat. 724, ch. 97; 
act of Mar. 28, 1914, 38 Stat. 311, ch. 47; act of Dec. 18, 1919, 41 Stat. 500, ch, 11, ¥ 
2 H.R. 11476 by Representative Lincher and S. 4101 by Senator Lodge. 
Any pave b peepresen rate Dera: eS ey by Representative Tineher. 
R. y Representative Tincher, S. en. y R. y - 
ative Bloom, and rate 2704 by Representative ie Bocecrus, 2608 by Revreass 
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to cover also other issues that had arisen. With this broader purpose 
in view, attorneys for the motion picture industry in 1924 drafted a 
complete revision of the law, modeled after the British Copyright 
Act, designed to adopt the principles of the Berne Convention and to 
amend the law in other respects. Representative Dallinger introduced 
this draft on March 24, 1924, as H.R. 8177, and introduced a modified 
version on May 9, 1924, as H.R. 9137. Some consideration was given 
to H.R. 9137 in hearings devoted principally to other bills for special 
amendments of the copyright law. At the hearings, objections to 
portions of the Dallinger bill were voiced by the Register of Copy- 
rights and by representatives of authors, composers, and book and 
music publishers. No further action was taken on the bill. 

In the following year, 1925, another version of a general revision 
bill including the major changes necessary to bring our Jaw into con- 
formity with the Berne Convention was introduced by Representative 
Perkins. This bill, H.R. 11258, 68th Congress, was sponsored by the 
Authors’ League of America and had been drafted by the Register of 
Copyrights, Thorvald Solberg, at the request of the Authors’ League. 
Hearings were held at which the bill was favored by representatives 
of authors, composers, artists, music publishers, and libraries, and by 
the Register of Copyrights; and opposed as to various features by 
representatives of the printers, book publishers, motion picture pro- 
ducers and exhibitors, periodical publishers, phonograph manufac- 
turers, piano roll and record manufacturers, radio broadcasters, and 
art dealers. 

At the close of these hearings, a subcommittees was appointed to 
attempt, during the summer recess of Congress, to reconcile the diver- 
gent views. The subcommittee arranged for a meeting of represent- 
atives of the various interested groups, most of whom had testified at 
the hearings, and at this meeting the representatives of those groups 
organized themselves into an informal “Committee on Copyright Re- 
vision” which held a number of further meetings and reconciled some, 
but not all, of the conflicts. The work of this informal committee 
resulted in a new draft bill which was introduced in March 1926 by 
Representative Vestal, chairman of the House Committee on Patents 
in the 69th Congress, as H.R. 10434. Meanwhile the Perkins bill had 
been reintroduced in the 69th Congress as H.R. 5841. 

At the hearings in April 1926, the Vestal bill was supported by 
representatives of authors, composers, artists, book publishers, book 
sellers, printers, and motion picture producers and distributors. 
Some features of the bill were o posed by art groups, libraries, schol- 
ars, motion picture exhibitors, phonograph and record manufacturers, 
theatrical producers, and other miscellaneous persons. ‘Two groups— 
the radio broadcasters and some of the periodical publishers—were 
opposed to any legislation adopting the Berne Convention system of 
automatic copyright without formalities. The American Bar Asso- 
ciation favored the Perkins bill. No further action was taken in the 
69th Congress. 

Representative Vestal reintroduced his bill in the 70th Congress, 
H.R. 8912, but there were no further proceedings in that Congress. 
He again introduced the bill in the 71st Congress as H.R. 6990, and 
hearings were held in April and May 1930, at which the more impor- 

46479602 


6 COPYRIGHT LAW REVISION 


tant controversies manifested in the 1926 hearings were aired again 
and various proposals were presented for modification of the bill to 
resolve these controversies. After the hearings Representative Vestal 
introduced a revised bill, H.R. 12549, which was reported out by the 
House Committee on Patents (H. Rept. No. 1689, Tist Cong.) ° The 
report summarized the development of the bill as follows: 


ILR. 6690, introduced in the House of Representatives during the first session 
of the Seventy-first Congress, is a general revision of the national copyright law. 
A similar bill was introduced in the year 1926 and has been before the Patents 
Committee ever since its introduction in that year; and there have been many 
hearings upon it before the committee, a large amount of testimony taken and a 
multitude of conferences between various interests held. The committee has 
successfully reconciled the differences. The context of the bill has been changed 
in various particulars from time to time to meet valid suggestions on the part of 
one interest or another and the present bill, H.R. 12549, combines the results of all 
hearings and all conferences. 

It has been found that practically all the industries and all the authors have 
united in support of this revision. The authors, playwrights, screen writers, 
composers, and artists support it. The book publishers, the motion picture 
producers, the newspapers and magazines, the allied printing trades unions, the 
librarians, the majority of the theatrical managers, all of these have appeared 
at the hearings and have supported the principles of the bill. 

This general revision of the copyright law provides for— 

(1) Automatic copyright by which the copyright is conferred upon the 
author upon creation of his work, a right so limited by various provisions 
of the bill as to be made a privilege; 

(2) Divisible copyright, which permits the assignee, grantee, or licensee 
to protect and enforce any right which he acquires from an author without 
the complications incident to the old law; 

(3) International copyright, which enables American authors merely by 
complying with the provisions of this act, to secure copyright throughout all 
of the important countries of the world without further formalities. 


One member of the House committee, Representative Sirovich, filed a 
minority report in opposition to the provision for divisible copyright 
which the theatrical producers opposed. After the debate * the bill 
was passed by the House on January 5, 1931. 

When the bill as passed by the House was referred to the Senate 
Committee on Patents, further hearings were requested by a few in- 
terested groups that continued to oppose some features of the bill. 
The chief opponents at the Senate hearings in January 1931 were the 
radio broadcasters who were opposed to the fundamental principle of 
automatic copyright; the theatrical producers who opposed divisible 
copyright; and the manufacturers of coin-operated phonographs who 
objected to the elimination of the jukebox exemption. Amendments 
to specific provisions were also urged by representatives of libraries, 
scholars, and motion picture exhibitors, and by the Register of Copy- 
rights and a few other witnesses of miscellaneous affiliation. ‘The 
Senate committee reported the bill on February 23, 1931 (S. Rept. 
No. 1732, 71st (asm) with a number of minor amendments.’ Debate 
in the Senate began on February 26 and continued intermittently 
through March 2;* but further debate was blocked by a filibuster on 


* The bill was twice recommitted for technical reas * 
NORA EO Or reasons and reported out anew in H. Rept. 


iS: 
* Congressional Record, vol. 7 . 11994, 11! , D 
2018, Be 23 208, 2080, 20 ae mi : , 11996, 12018, 12478, 12474 ; vol. 74, pp. 2006, 
eanwhile, on Jan. 21, resident Hoover had transmitted to the Senate, for 
pou enaleonnent Aa ratification, ure 1908 alin Revision of the Berne Convention. The 
elations yo 0 re 
meuonipentitig approval Pa ETT rT port it favorably but deferred further 


* Congressional Record, vol. 74, pp. 6102, 6234, 6237, 6244, 4 70, 
6474, 6480, 6486, 6640, 6654, 6708, B709, 6712, 6717, 6721, Cig cae 208, O87 
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another matter and the session ended before the bill could be brought 
to a vote. 

The Vestal bill, coming so near to enactment in the 71st Congress, 
marked the high tide of the efforts to revise the law for adherence to 
the Berne Convention. Up to that time the 1908 Berlin Revision of 
the Convention had been open to adherence with reservations which 
had been embodied in the bill. Thereafter only the 1928 Rome Revi- 
sion of the Convention, which permitted no reservations, was open to 
adherence. 

THE SIROVICH BILL 


In the 72d Congress Representative Vestal reintroduced his bill as 
H.R. 139 and Senator Hébert introduced the Senate version as S. 176. 
Representative Vestal died shortly thereafter and no action was taken 
on these bills. Instead, the new chairman of the House Committee 
on Patents, Representative Sirovich, began anew. He called hearings 
to discuss the problems involved in copyright law revision without 
reference to any particular bill, apparently to acquaint the new mem- 
bers of the committee with the subject. Al the interested groups were 
invited to present their views at the extended hearings held intermit- 
tently from February 1 to March 14, 19382. On March 10 Representa- 
tive Sirovich introduced a bill, H.R. 10364, which was similar to the 
Vestal bill with respect to the fundamental changes in the law to con- 
form with the Berne Convention, but differed from the Vestal bill 
on anumber of other points. 

Hearings on the bill were held on March 21, 24, and 25. On March 
22, during the course of the hearings, Representative Sirovich intro- 
duced a revised bill, H.R. 10740. At the hearings, the bill was gen- 
erally supported by representatives of authors, artists, book publish- 
ers, periodical publishers, and photographers. Various features of 
the bill were opposed by representatives of map publishers, scholars, 
motion picture producers and distributors, motion picture exhibitors, 
phonograph and record manufacturers, broadcasters, and ASCAP. 
After these hearings, on May 30, Representative Sirovich introduced 
another revised version of the bill as H.R. 10976, which the Commit- 
tee on Patents reported out on April 5 (H. Rept. No. 1008, 72d Cong.) ; 
however, a few of the interested groups—particularly the ma pub- 
lishers, the motion picture exhibitors, and ASCAP—indicated their 
objections to some of the last revisions and asked for further hearings. 
Representative Sirovich then introduced another version of the bill, 
H.R. 11948 on May 7, designed to meet some of these last objections, 
and supplemental hearings were held on May 12. At these hearings, 
the map publishers and motion picture exhibitors indicated their 
satisfaction with the bill as revised, but the motion picture producers 
and distributors objected to the new revisions, and ASCAP was still 
opposed to some features of the bill. 

After these hearings, on May 16, Representative Sirovich once 
more revised his bill as H.R. 12094, which was reported out of the 
committee on May 18 (H. Rept. No. 1361, 72d Cong.), and a special 
order was requested Ge Res. 229). In the ensuing debate on the 
order Representative Lanham, who had been the ranking minority 
member of the Committee on Patents during Representative Vestal’s 
chairmanship, attacked the Sirovich bill as a hasty and ill-considered 
measure, and argued that the committee should have taken up the 
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Vestal bill which represented 8 years of work “to reconcile and har- 
monize the divergent interests affected by copyright legislation,” and 
which the House had passed at the preceding session.2 After the 
debate the bill was recommitted to the committee. 

On June 2, 1932, Representative Sirovich introduced a fifth version 
of his bill as H.R. 12425, but no further action was taken in the 72d 
Congress. 

THE DUFFY BILL 


In the 73d Congress a movement was started to return to the objec- 
tive that had first prompted the revision efforts 10 years earlier in the 
67th Congress, namely, revision of the law only in those respects neces- 
sary for adherence to the Berne Convention. A bill for that purpose 
was introduced in 1933 by Representative Luce as H.R. 5853 and by 
Senator Cutting as S. 1928. On February 19, 1934, President Roose- 
yelt transmitted to the Senate, for its advice and consent to adherence, 
the Berne Convention as revised at Rome in 1928 (Ex. IX, 73d Cong.). 
On March 28 and on May 28 and 29, 1934, hearings were held before 
a subeommittee of the Senate Foreign Relations Committee on the 
Cutting bill and the convention. At the hearings adherence to the 
conyention was favored by representatives of the State and Com- 
merce Departments and the Copyright Office, and by representatives of 
authors, book publishers, educators, and map publishers, but was op- 
posed by representatives of the motion picture producers, motion 
picture exhibitors, radio broadeasters. and periodical publishers. 
Changes in the Cutting bill were urged by the printing trades unions, 
by some of the proponents of adherence (particularly the book and 
map publishers), and by the various opponents of adherence; and a 
number of the witnesses urged that the efforts to revise the law com- 
pletely be renewed along the lines of the earlier Perkins, Vestal, or 
Sirovich bills. 

_ In explanation of the opposition to adherence to the Berne Conyen- 
tion by groups that had formerly favored adherence, it should be noted 
that the Berne Convention had previously permitted adherence with 
reservations, which was no longer possible, and that the 1928 Rome 
Revision of the Convention had added certain new features which 
some of the groups found unacceptable. 

After the hearings on the Cutting bill, the Senate Committee on 
Foreign Relations, adopting a suggestion made at the hearings, re- 
quested the State Department to organize an informal interdepart- 
mental committee to confer with the various interests in an endeavor 
to reconcile their divergent viewpoints as far as possible. This com- 
mittee consisted of two representatives of the State Department, two 
of the Copa ht Office, and one of the Commerce Department. The 
committee held a series of conferences with representatives of the vari- 
ous interests that had appeared at the hearings, drafted a bill which 
was circulated among the different interests for comment, and then 
prepared a revised draft which was introduced by Senator Duffy in 
the 74th Congress on March 13, 1935, as$.2465. 

On April 18, 1935, the Senate Committee on Foreign Relations 
reported favorably on adherence to the Berne Convention (Ix. Rept. 
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COPYRIGHT LAW REVISION 9 


No. 4, 74th Cong.), and on April 19 the Senate voted to ratify the Con- 
vention; but this vote was reconsidered on motion by Senator Duff 
on April 22 and the Convention was put back on the Executive Cal- 
endar by unanimous consent to await action on the Duffy bill. 

On June 17, 1935, Senator Duffy introduced a revised version of his 
bill as S. 3047,1° and this bill was reported favorably by the Senate 
Committee on Patents (S. Rept. No. 896, 74th Cong.). During the 
debate in the Senate, provisions known as the “Vandenberg amend- 
ment” were added to the bill to provide copyright protection for 
industrial designs; and another amendment restored the requirement 
of domestic manufacture for foreign works, which would apparently 
have precluded adherence to the Berne Convention. On August 7, 
1935, in the closing days of the 1st session of the 74th Congress, the 
Senate passed the bill with these amendments. 

In the second session on January 27, 1936, Representative Daly intro- 
duced H.R. 10632, which was similar to the Duffy bill as passed by the 
Senate, plus additional new provisions to give performing artists copy- 
right in their recorded renditions of music. On February 24, 1936, 
Representative Sirovich introduced a new bill, H.R. 11420, making a 
number of revisions in the law but abandoning some of the changes 
necessary for adherence to the Berne Convention, and this bill, too, 
included new provisions for the copyright protection of performing 
artists. 

Extensive hearings on the Duffy, Daly, and Sirovich bills were held 
before the House committee on 27 days during the period of February 
25 to April 15, 1936. The wide variety of controversial issues and 
divergent views presented at previous hearings on copyright revision 
bills was now complicated further by the interjection of the new issues 
involved in the two broad proposals to provide copyright protection 
for industrial designs and for recorded renditions of music. A num- 
ber of new groups were now brought into the hearings and the con- 
flicts of interest were multiplied. 

Taking the Duffy bill alone without the Vandenberg amendment, it 
was generally favored at the hearings by representatives of the State 
Department, broadcasters, hotel owners, libraries, periodical pub- 
lishers, jukebox manufacturers, and motion picture exhibitors. Some 
of the features of the Duffy bill (excluding the Vandenberg amend- 
ment) were opposed by representatives of the authors, composers, music 
publishers, phonograph record manufacturers, motion picture pro- 
ducers, book publishers, periodical publishers, and map publishers. 
It became apparent at the hearings that additional groups formerly 
advocating adherence to the Berne Convention—notably some of the 
author, composer, and publisher groups—had now become indifferent 
or opposed to adherence. 

At these same hearings, representatives of the performing artists 
and the phonograph record manufacturers urged enactment of the 
provisions in the Daly and Sirovich bills to give copyright protection 
to recorded renditions of music, while the radio broadcasters opposed 


No report of hearings on the original Duffy bill, S. 2465, has been found. Apparently 
the Committee on Patents held informal conferences on that bill before Its revision as S. 
3047. In the Congressional Record, vol. 79, p. 12188, Senator Duffy stated that the Com- 
mittee on Patents had “held hearings and had conferences” on S, 2465. A companion bill 
fo! Baevacenes also introduced in the House on June 19, 1935, by Representative Bloom 
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those provisions and the other groups were generally noncommittal on 
thisissue. The Vandenberg amendment in the Duffy bill was favored 
by representatives of the designers and of the manufacturers of silk 
and rayon fabrics, leather, pottery, furniture, upholstery and drapery 
fabrics, and women’s apparel; and was opposed by representatives of 
the railroads, the manufacturers of automobiles, machine parts, glass 
containers, and popular price dresses, groups of retail merchants, and 
the Farm Bureau Federation. 

After the hearings, a special subcommittee of the House Committee 
on Patents held several meetings, but the groups concerned showed 
little interest and no further action was taken in the 74th Congress. 

The 1936 hearings were the last held on bills for general revision 
of the Jaw. Senator Duily reintroduced his bill in the 75th Congress 
as S. 7 and companion bills were introduced in the House by Repre- 
sentative Moser (H.R. 2695) and Representative Bloom (H.R. 3004). 
Representative Daly also introduced a somewhat modified version of 
his bill as H.R. 5275, and a companion bill was introduced by Senator 
Guffey as S. 2240. No action was taken on any of these bills. Like- 
wise, no action was taken on similar bills introduced in the 76th Con- 
gress (H.R. 926 and 4871 by Representative Daly, and H. R. 6160 and 
9703 by Representative McGranery). 


THE SHOTWELL BILL 


The last chapter in the attempts to revise the copyright law to con- 
form with the Berne Convention was an undertaking by the National 
Committee of the United States of America on International Intel- 
lectual Cooperation, one of several such committees organized in vari- 
ous parts of the world in the early 1920’s to collaborate with the Or- 
ganization on Intellectual Cooperation of the League of Nations. 
In 1938 this national committee, of which Prof. James T. Shotwell of 
Columbia University was then chairman, activated a subsidiary Com- 
mittee for the Study of Copyright to promote international copyright 
relations. Professor Shotwell and later Dr. Waldo G. Leland, di- 
rector of the American Council of Learned Societies, acted as chair- 
man of this latter committee, and Dr. Edith T. Ware served as its 
executive secretary. In 1938 the Committee for the Study of Copy- 
right, commonly known as the Shotwell committee, inaugurated a 
series of conferences with the various groups concerned with copy- 
right in an effort to work ont revisions of the law looking toward ad- 
herence to the Berne Convention and the establishment of a better basis 
for a future Pan American Copyright Convention. Participating 
in these conferences were representatives of authors, publishers, the 
printing trades, motion picture producers, radio broadcasters, record 
manufacturers, libraries, and scholars. The Shotwell committee 
secured from each group a statement of the changes it desired in the 
law, circulated these statements among the various groups for com- 
ment, and then designated a number ae smaller committees to attempt 
to reconcile the major conflicts. These conferences continued until 
the Jatter part of 1939 when the Shotwell committee drafted a bill for 
a complete revision of the law. The various groups agreed that the 


bill might be introduced, but a number of them indicated their in-~ 
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tention to present objections to various features of the bill. The bill 
was introduced by Senator Thomas as S. 3043 in the 76th Congress 
on January 8, 1940. 

Meanwhile, on April 11, 1939, at the behest of Senator Thomas, 
the Senate Committee on Foreign Relations had again reported favor- 
ably on ratification of the 1928 Rome revision of the Berne Conven- 
tion (ix. Rept. No. 2, 76th Cong.), but further action on the report 
was deferred pending the necessary amendments of the law on which 
the Shotwell committee was working. 

No hearings were held on the “Shotwell bill” introduced by Senator 
Thomas. According to a report in the January 24, 1940, issue of 
Variety, a leading journal of the entertainment industries, the bill 
was favored by the authors and book publishers, but opposed by the 
radio broadcasters, motion picture producers, periodical publishers, 
and record manufacturers. 

The Register of Copyrights, who had not participated in the ac- 
tivities of the Shotwell committee, submitted his views on the bill 
at the request of Senator Bone, then chairman of the Committee on 
Patents, and expressed his opposition to many features of the bill. 

No further action was taken on the bill. 


SUMMARY OBSERVATIONS 


It may be of interest to mention briefly the major issues on which 
the groups concerned differed during the efforts between 1924 and 
1940 to revise the law. 

Among the most important differences were those concerning pro- 
visions deemed essential for adherence to the 1928 Rome Revision of 
the Berne Convention: Automatic copyright in the author upon crea- 
tion of the work (i.e., without formalities such as notice, deposit of 
copies, and registration) ; removal of the requirement for domestic 
manufacture of foreign books and periodicals; retroactive copyright 
protection of foreign works; the duration of copyneht for the life 
of the author and a period of years after his death; copyright in oral 
speeches; and the “moral” rights of authors. Other important issues 
of controversy were proposals for divisible copyright (i.e., the assign- 
ment of separate rights); the removal of the “compulsory license” 
for the recording of music; the removal or diminution of the statutory 
minimum damages; the protection of “innocent” infringers; the re- 
moval of the privilege of scholars and libraries to import copies; and 
the restriction of performance rights. In the middle 1930’s the pro- 
posals to extend copyright protection to industrial designs and to 
recorded peronman tes of music opened by new areas of controversy. 

It may be said in general that the major controversies were rooted 
in the conflicting interests of the various author and publisher groups 
on the one hand, and the users of copyright material—such as ‘broad- 
casters, motion picture producers, and record manufacturers—on the 
other hand. Each effort to revise the law resolved itself into an at- 
tempt to reconcile this conflict of interests through extended discus- 
sion and negotiation with the various groups concerned in order to 
work out compromise solutions to the controversial issues. Such an 
attempt was successful in the enactment of the 1909 revision and 
almost succeeded with the Vestal bill in 1931. 
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INDIVIDUAL AMENDMENTS 


Between 1926 and 1941, five acts were passed amending individual 
provisions of the copyright law: Act of July 3, 1926, 44 Stat. 818; 
act of May 23, 1928, 45 Stat. 713; act of July 31, 1939, 53 Stat. 1142; 
act of March 15, 1940, 54 Stat. 51; and act of September 25, 1941, 
55 Stat. 732. 


III. Reyiston ror ADHERENCE To THE UNIVERSAL CopyRIGHT 
ConVENTION 


After World War II, with the further expansion of the foreign 
market for U.S. copyright material, a movement for more effective 
international copyright relations was revived. It was now clear that 
the United States would not adhere to the Berne Convention. As 
stated in the report of the Senate Committee on Foreign Relations 
dealing with the Universal Copyright Convention (Ex. Rept. No. 5, 
83d Cong., June 11, 1954) : 

[The United States] has found it impossible to subscribe to the [Berne] Con- 
yention * * * because it embodied concepts at variance with American Copy- 
right Law. These concepts involved such matters as the automatic recognition 
of copyright without any formalities, the protection of “moral” rights and the 
retroactivity of copyright protection with respect to works which are already in 
the public domain in the United States. This revival of copyright under the 
retroactivity doctrine would have worked considerable prejudice to American 
motion picture, music, and publishing houses * * *. Finally it was claimed that 
Berne’s protection of “oral” works, such as speeches, would have conflicted with 
Article I, Section 8 of the Constitution, which refers only to “writings” as 
material to be protected. 

The new effort was directed at preparing a new international con- 
vention to which both the member countries and the nonmembers of 
the Berne Union might adhere. In September 1947, an intergovern- 
mental committee of copyright experts assembled by the United Na- 
tions Educational, Scientific, and Cultural Organization (UNIESCO) 
at a meeting in Paris, proposed that UNESCO undertake a survey of 
the international copyright relations of all the countries of the world. 
Beginning in 1948, UNESCO assembled information on the interna- 
tional copyright situation in all countries by means of questionnaires 
sent to the various countries. UNESCO submitted its report to an 
intergovernmental Committee of Experts which met in Paris in July 
1949. This second Committee of Experts proposed the preparation 
of a new Universal Copyright Convention aa formulated the basic 
principles for such a convention. This proposal and statement of 
basic principles was then sent to the governments of all countries for 
comment. ‘The replies of the governments were submitted to a third 
Committee of Experts meeting in Washington in October and Novem- 
ber 1950, and this Committee developed a revised and more detailed 
statement of pHinsiplss to be embodied in the new convention. This 
second statement of principles was circulated among all the govern- 
ments; and on the basis of their comments, a fourth Committee of Ex- 
perts met in Paris in June 1951 and prepared a preliminary draft of 
the convention which was submitted to all the countries. “A special 
committee of representatives of the pan-American countries met in 
Washington ear y in 1952 to consider the effect of the new draft con- 
vention on copyright relations among the American Republics. 
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An Intergovernmental Conference was held in Geneva in August 
and September 1952 at which the Universal Copyright Convention 
was drafted in final form. The new Convention was signed by 40 
countries including the United States, and was open to adherence by 
other countries as well. 

Throughout this process of formulating the Convention, the Li- 
brarian of Congress, the Register of Copyrights, and the State Depart- 
ment, working through a Panel on International Copyright, met and 
consulted with representatives of all the various interests in the United 
States concerned with copyright. This Panel was established as an 
auxiliary of the State Department’s U.S. National Commission for 
UNESCO, with the Librarian of Congress as chairman of the Panel. 
At each stage of the development of the Convention, before and after 
each meeting of the international Committee of Experts, the views of 
all the interests were secured and exchanged at meetings of the Panel 
and through informal conferences and correspondence carried on by 
the State Department and the Register of Copyrights. From 1948 to 
1953 fourteen meetings of the Panel were held. In addition to more 
than 60 representatives of the various industries and interests con- 
cerned, representatives of other Government agencies, including the 
Justice, Commerce, and Labor Departments, attended some of the 
Panel meetings. On the basis of these meetings and other exchanges 
of views, the position of the U.S. Government was developed before 
each meeting of the international Committee of Experts and before the 
Geneva Conference in 1952. Every effort was made to secure the 
agreement of the various interests on the position to be taken by the 
U.S. Government at each stage of the development of the Convention. 

The Librarian of Congress, the Register of Copyrights, a representa- 
tive of the State Department, and some of the attorneys representing 
various interests participated in the several international meetings of 
experts. At the Geneva Conference in 1952 which completed the Con- 
vention, the U.S. delegation consisted of the Librarian of Congress as 
chairman, the Register of Copyrights, a representative of the State 
Department, two Congressmen, and four leading copyright attorneys 
who represented a diversity of private interests. The position taken 
by the U.S. delegation at the conference had the unanimous approval 
of the members of the delegation on every point. 

On June 10, 1953, President Hisenhower submitted the Universal 
Copyright Convention to the Senate for its advice and consent to rati- 
fication (Ix. M, 88d Cong.). Ratification required major changes in 
the copyright law to make it conform with the Convention in respect 
to the protection afforded works created by citizens of, or first pub- 
lished in, other member countries. A bill to amend the law accord- 
ingly was drafted by the Copyright Office in collaboration with the 
State Department, and was introduced by Representative Crumpacker 
(H.R. 6616), Representative Reed (H.R. 6670), and Senator Langer 
(S. 2559) during July and August 1953. 

On March 15 and 17 and April 9, 1954, hearings on the House bills 
were held before a subcommittee of the House Judiciary Committee. 
On April 7 and 8, 1954, hearings on the Convention and the Senate 
bill were held before a joint subcommittee of the Senate Foreign Rela- 
tions and Judiciary Committees. At these hearings, the Convention 
and the bills were supported by representatives of the authors, com- 
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posers, book pabusher, music publishers, periodical publishers, bar 
associations, libraries, scholars, radio and television broadcasters, 
record manufacturers, motion picture producers and exhibitors, and 
photographers. Adoption of the Convention and bills was also urged 
by the Librarian of Congress, the Register of Copyrights, and repre- 
sentatives of the State, Commerce, and Labor Departments. 

The Convention and bills were opposed only by the printing and 
binding trades unions of the American Federation of Labor because 
of the removal of the requirement for domestic manufacture of books 
by foreign authors published in other member countries of the Con- 
vention. The removal of this requirement was essential for adherence 
to the Convention. The Congress of Industrial Organizations, how- 
ever, filed a statement favoring adoption of the Convention and bills. 
After the hearings, representatives of some of the motion picture pro- 
ducers indicated their objection to one feature of the Convention; but 
as indicated in the Senate report (No. 1936, 83d Cong.), they 
subsequently withdrew their objection and favored adoption of the 
Convention and bills. 

The Senate Committee on Foreign Relations reported favorably on 
ratification of the Convention on June 11, 1954 (12x. Rept. No. 5, 88d 
Cong.), and on June 25, 1954, ratification of the Convention was 
approved by a 65-3 vote of the Senate. 

n July 19, 1954, the Senate Judiciary Committee reported S. 2559 
favorably (S. Rept. No. 1936, 83d Cong.). On August 3, 1954, the 
House Judiciary Committee reported H.R. 6616 favorably (H. Rept. 
No. 2608, 83d Cong.), and on that same day the House passed the 
bill. On August 18, 1954, the Senate passed H.R. 6616. It was signed 
by the President on August 31, 1954, as Public Law 743. On December 
6, 1954, the President deposited with UNESCO the instrument ratify- 
ing the Convention. 

‘The almost unanimous support of the Convention and bill by the 
many diverse interests concerned, was summarized by Senator Hicken- 
joopess in presenting the Convention to the Senate on June 25, 1954, as 

ollows: 


Few treaties which have been presented to the Senate have had such wide- 
spread endorsement by so many different elements of the American public as this 
Convention has received * * *. The Convention has been drafted with the 
sreatest of care and skill. Its clauses were painstakingly developed in extensive 
consultations between copyright experts here and abroad * * *. ‘The result 
of the [Geneva] Conference was a document which not only embodies the most 
acceptable concepts of American and European practice, but which recognizes 
the basic principles governing the Law of Copyright in the United States. 


INDIVIDUAL AMENDMENTS 


No copyright legislation was enacted during the years 1942 to 1946. 
By the act of July 30, 1947 (61 Stat. 652), the Copyright Act of 1909, 
as amended, was codified and enacted into positive law as title 17 of 
the United States Code. Since then five acts have been passed amend- 
ing dudividual provisions of the copyright law, some of considerable 
substantive importance: Act of April 27, 1948, 62 Stat. 202; act of 
June 3, 1949, 63 Stat. 153; act of October 31, 1951, 65 Stat. 710; act of 
July 17, 1952, 66 Stat. 752; and act of April 13, 1954, 68 Stat. 52. 

he act of August 31, 1954, 61 Stat. 655 amending the Conga law 


to implement the Universal Copyright Convention, has already been 
mentioned. 


SUPPLEMENTARY NOTE 
REVISION OF PATENT AND TRADEMARK LAWS 


In a number of respects the patent and trademark laws parallel the 
copyright law. The patent and copyright laws are founded on the 
same provision of the U.S. Constitution, article I, section 8, eighth 
clause; the trademark law is founded on article I, section 8, third 
clause (the commerce clause). All three laws deal with intangible 
property. rights of a special character. All three are under the juris- 

iction of the same subcommittee of the Judiciary Committee of the 
respective Houses of Congress. 

In connection with the history of copyright law revision, therefore, 
it may be enlightening to summarize briefly the history of the recent 
revisions of the patent and trademark laws. 


I. Parenr Law Revision 


The first patent law of the United States, like our first copyright 
law, was enacted in 1790 by the First Congress. Aside from amend- 
ments of particular items, general revisions of the patent law were 
made in 1836 (5 Stat. 117), in 1861 (12 Stat. 246), and in 1870 (16 
Stat. 198). After 1870 there was no general revision until the recent 
act of July 19, 1952 (66 Stat. 792) which enacted the new patent law 
as title 35 of the United States Code. 

For some years prior to 1952 the patent bar had been urging that the 
existing law—basically the law of 1870 with a number of amend- 
ments—had become outmoded and should be revised in a number of 
respects. At the same time, the codification of the patent statutes was 
being contemplated as a part of the general program for codification 
of all the laws of the United States. These two movements came to a 
head in 1949 when the Subcommittee on Patents of the House Judiciary 
Committee, under the chairmanship of Representative Bryson, inau- 
gurated a comprehensive study of the patent law with a view to its com- 
plete revision and codification. The subcommittee enlisted the aid of 
Mr. P. J. Federico of the Patent Office to assemble reports on prior 
laws and legislative proposals and suggestions which had been made by 
various groups for changes in the law, and to draft preliminary alter- 
native proposals for a new law as a basis for discussion. In February 
1950, these reports and proposals were circulated by the subcommittee 
to a great number of patent attorneys and others interested for their 
comments and suggestions. 


No. 1923; §, Rept. No. 1979). Its history is also summarized in P- 6-9 of the “Commen- 
tary on the New Patent Act” by P. J. Federico, Hxaminer-{n-Chief o 
Office, appearing in title 85 of the United States Code Annotated. 
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The various patent law associations organized a coordinating com- 
mittee of patent attorneys which coordinated the views of the patent 
groups on the preliminary proposals and the subsequent draft bills. 
This coordinating committee prepared reports and recommendations 
which it submitted to the subcommittee of the House Judiciary 
Committee. 

_ On the basis of the comments and suggestions received on the pre- 
liminary proposals, the subcommittee, with the technical assistance of 
Mr. Federico and others, prepared a bill which was introduced by 
Representative Bryson on July 17, 1950, as H.R. 9183, 81st Congress.’ 
Over 6,000 copies of this first bill were distributed by the subcommittee 
to all who were thought to be concerned for their further comment and 
suggestions, after which the bill was revised and reintroduced by Rep- 
resentative Bryson on April 18, 1951, as H.R. 3760, 82d Congress. 

Hearings on H.R. 3760 were held before the subcommittee of the 
House Judiciary Committee on June 13, 14, and 15, 1951. A large 
number of persons representing Government agencies, bar groups, in- 
ventors, industries, and other miscellaneous interests concerned with 
patent law, presented their views at the hearings. 

On the basis of these hearings and further comments received there- 
after, the subcommittee prepared another revised bill. Representative 
Bryson introduced this revised bill on May 12, 1952, as H.R. 7794, 82d 
Congress, and on the same day the bill was reported favorably by the 
House Judiciary Committee CH. Rept. No. 1923, 82d Cong.). The bill 
was passed by the House on May 19, 1952, by unanimous consent. The 
Senate Judiciary Committee reported the bill favorably, with a few 
minor amendments, on June 27, 1952 (S. Rept. No. 1979, 82d Cong.), 
and the bill was passed by the Senate on July 4, 1952, by unanimous 
consent. The House concurred in the Senate amendments later the 
same day, and the bill was signed by the President on July 19, 1952, 
becoming Public Law 593, 82d Congress. 


IL. Trapesrark Law Reyiston 


The first trademark law of the United States was enacted in 1870 
as part of an act to revise and consolidate the patent and copyright 
laws (16 Stat. 198, at 210). Based on the patent and copyright clause 
of the Constitution (art. I, sec. 8, eighth clause), the trademark pro- 
visions of that act were held unconstitutional by the U.S. Supreme 
Court in 1879 (Z’rademark Cases, 100 U.S, 82). In 1881 a new trade- 
mark law was enacted (21 Stat. 502) limited to trademarks used in 
commerce with foreign nations or with the Indian tribes. It was 
not until 1905 (33 Stat. 724) that a trademark statute was’ enacted 
covering interstate commerce generally, and for 42 years this was the 
basic Federal statute on trademarks. The 1905 act was amended a 
number of times, and was supplemented by a statute enacted in 1920 
(41 Stat. 583) to provide for the registration of certain trademarks 
not otherwise registrable, in order to qualify them for protection in 
foreign countries under international conventions. 


4 It should be noted that in drafting the bill, some of the earlier proposals for substan- 
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The act of 1905 was merely a procedural statute providing for 
registration of trademarks to establish prima facie evidence of owner- 
ship and for remedial actions in the Federal courts. The substantive 
rights of trademark owners were left to the common law or statutes 
of the several States. By the 1920’s, many people had become dis- 
satisfied with the act of 1905 and a movement began to revise and 
enlarge the Federal trademark law. Committees of several bar associa- 
tions worked together in drafting a bill for complete revision of the 
law, which was first introduced in 1924 in the 68th Congress, and 
successive bills were introduced in the 69th through the 72d Con- 

resses.° Hearings were held in each Congress before the House or 

enate Committee on Patents at which many of the features of the 
bills were in controversy. In the 69th and 70th Congresses, bills 
introduced by Representative Vestal, as redrafted and reintroduced 
after the hearings, passed the House but died in the Senate committee. 
In the 71st Congress in 1931, the Vestal bill passed the House; it was 
reported by the Senate committee and brought under debate in the 
Senate, but was not reached for a vote before adjournment." 

In the 72d Congress Representative Vestal reintroduced his bill as 
H.R. 7118 and hearings were held but, after his death during that 
session, no further action was taken. 

No bills to revise the trademark law were introduced during the 
78d or 74th Congress. Some of the bar groups, however, becoming 
disturbed at the trend in the States to enact laws requiring local regis- 
tration of trademarks, reactivated their committees on revision of the 
Federal trademark law and these committees drafted a bill for com- 
plete revision which Representative Lanham introduced in the 75th 
Congress in 1938 as H.R. 9041. Hearings were held before the House 
Committee on Patents on March 15-18, 1938, at which this bill was 
discussed section by section in order to apprise the House committee 
of the different views of the various groups concerned. Differences 
of opinion on a number of important issues were brought out at the 
hearings. On the basis of these hearings the bar committees pre- 
pared a revised draft which Representative Lanham introduced in 
the 76th Congress as H.R. 4744. Hearings on this bill were held on 
March 28-30, 1939, after which it was revised to reconcile differences 
of opinion and reintroduced as H.R. 6618, 76th Congress. Further 
hearings were held on June 22, 1939, and H.R. 6618 was reported 
favorably by the House committee on June 27, 1939 (H. Rept. No. 944, 
76th Cong.), and was passed by the House on July 17, 1939. The 
Senate Committee on Patents, after extended consultation with the 
members of the House committee, reported the bill on May 1, 1940, 
with several amendments including some on controversial points 
(S. Rept. No. 1562, 76th Cong.). The Senate first voted to pass the 
bill but then adopted a motion to reconsider. No further action 
was taken. 


“In the 68th Cong., S. 2679, In the 69th Cong., H.R, 6248, H.R. 18486, S. 2547, and 
S. 4811. In the 70th Cong., H.R. 6683, H.R. 11988, H.R. 13109, and S. 2744. In the 
71st Cong., H.R. 2828. In the 72d Cong., H.R. 7118 and S. 2679. 

“It is interesting to note the parallel between these efforts to revise the trademark 
law during this period of 1924-31 and the efforts during the same period by the same 
House committee under the leadership of Representative Vestal to revise the copyright 
law. See pp. 4-7 of the accompanying “The History of U.S.A. Copyright Law Revision 
From 1901 to 1954.” 
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_In the 77th Congress in 1941, Senator Bone introduced S. 895, the 
bill as modified by the Senate committee in the preceding Congress, 
and Representative Lanham introduced an identical bill as H.R. 102. 
The Senate bill was reported out on July 22, 1941 (S. Rept. No. 568, 
7th Cong.) , and was passed by the Senate on September 17, 1941. 

Meanwhile, in the autumn of 1940, a number of trade associations 
(the National Association of Manufacturers, the Association of Na- 
tional Advertisers, the United States Trademark Association, and 
others) had joined with the trademark bar groups in organizing a 
coordinating committee to reconcile the differing views on the remain- 
ing points of controversy and draft a revised bill that all might 
support. That draft, with some changes, was introduced by Repre- 
sentative Lanham on July 31, 1941, as H.R. 5461. In November 1941, 
after the Senate had passed S. 895, hearings were held before the 
House committee on the three bills (H.R. 102, H.R. 5461, and S. 895) 
at which a number of amendments to H.R. 5461 were suggested. The 
House committee adopted some of those suggestions, revised S. 895 
in numerous respects to conform with the amended version of H.R. 
5461, and reported out S. 895 as so revised on June 25, 1942 (H. Rept- 
No. 2283, 77th Cong.). The revised S. 895 was passed by the House on 
September 24, 1942. 

In the 78th Congress, Representative Lanham introduced, as H.R. 
§2, the bill passed by the House in the preceding Congress with a few 
amendments that had been suggested by the Senate committee. Hear- 
ings before the House committee on April 7 and 8, 1948, were confined 
toa few pariicular points of controversy in view of anticipated hear- 
ings by the Senate committee. H.R. 82 was reported favorably by the 
House committee on June 25, 1943 (H. Rept. No. 603, 78th Cong.), 
and passed the House on June 28, 1943. The Senate committee held 
hearings on Noyember 15 and 16, 1944, and reported the bill with sev- 
eral amendments on December 4, 1944 (S. Rept. No. 1303, 78th Cong.). 
The bill was not reached for a vote in the Senate before adjournment. 

Representative Lanham reintroduced his bill on January 22, 1945, in 
the 79th Congress as H.R. 1654. On February 26, 1945, the House com- 
mittee reported the bill with a few minor amendments (IT. Rept. No. 
219, 79th Cong.), and the bill was: passed by the House on March 5, 
1945. The Senate committee reported the bill with several amend- 
ments on May 14, 1946 (S. Rept. No. 1333, 79th Cong.), and the Senate 
passed the bill on June 14, 1946, with some further amendments. A 
conference committee met on June 21 and filed its report on June 24 
(H. Rept. No. 2322, 79th Cong.), which was agreed to by the House 
on June 25 and by the Senate on June 28, 1946. The act was signed 
by President Truman on July 5, 1946, and became Public Law 489, 
79th Congress, effective July 5, 1947. 
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As stated in the House report (No. 219, 79th Cong.) submitted by 
Representative Lanham on H.R. 1654, on the bill finally enacted: 

Besides the official recorded action of Congress concerning the proposed legis- 
lation, many hours of time were devoted to the perfecting of this legislation by 
the Members of Congress in conference with officials of various Government 
departments, lawyers, trademark owners, manufacturers, and others interested 
in securing the enactment of a modern concise trademark statute. It might 
also be mentioned that various committees (of bar and trade associations) studied 
and debated the various bills, and presented their conclusions for official con- 


sideration at various times. 

The activities of the bar and trade associations and of the commit- 
tees organized by them have been outlined in the foregoing summary. 
The Government agencies that participated in various hearings and 
presented their views to the congressional committees included the 
Justice Department, the Federal Trade Commission, the Food and 
Drug Administration, and the Navy Department, as well as the Patent 
Office. Officials of the Patent Office were consulted by the bar and 
trade associations in the drafting of proposed bills, were present at 
the various hearings as advisers of the congressional committees, and 
assisted the committees in revising the successive bills. 
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PREFATORY NOTE 


This study presents background economic data concerning (1) the 
various industries in the United States that exploit copyrightable 
materials for profit and (2) the revenues of creators of such materials. 

Some of the economic data presented in this study are compiled 
here for the first time and are based on the available information which 
is incomplete in some respects. It must therefore be recognized that 
some of the statistical computations represent estimates based on the 
available information. 

Tue Corrricur Orricer, 
Lisrary or Conaress. 
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SIZE OF THE COPYRIGHT INDUSTRIES 


I. Tur Economic Size-Inortance or THE Coprricutr InpusTRIEs 
A. THE PROBLEM 


Of what quantitative importance in the total economy of the United 
States are the industries that depend upon the exploitation of copy- 
rightable material? What parts of the economy are dependent upon 
such material? Some measure of size is required; what logical meas- 
ure is appropriate to indicate the size-importance of the copyright 
industries? How does the size-importance of the copyright indus- 
tries compare with that of other industries ? 


B. THE RESULTS—SUMMARY 


Study of these questions has led to the following conclusions: 

1. The segments of the economy which exploit copyrightable ma- 
terial for purposes of profit are the basis of any such investigation ; 
these may be either manufacturing, processing, wholesale, or retail 
activities, and together they may be called the “copyright industries.” 

2. The most suitable measure of the economic size-importance of 
the copyright industries is the contribution which they make to the 
national income. ‘This unit of measure is applicable to any level of 
economic activity; it also avoids duplication among the various eco- 
nomic levels, and thus lends itself to summation. 

3. In 1954, the copyright industries, as a group, contributed an 
estimated $6.1 billion to the total national income of $299.7 billion. 
For purposes of comparison, it is noted that the copyright industries 
contributed more than mining or banking or the electric and gas 
ultilities; they contributed slightly less than the automobile manu- 
facturing industry or railroad transportation. These comparisons 
are shown in table I, page 28. 

4. Individual copyright industries range in size-importance from 
a high of $1,550 million national income originated by the newspaper 
publishing industry, down to $22 million national income originated 

y retail music stores. The economic size-importance of individual 
copyright industries is shown in table IT, page 28. 
27 
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Tate I.—Selected national income estimates, calendar year 1954°* 


Billion® 
National income of the United States_____-------------------_------- $299. = 
National income originated by— 
ae 16.6 
Manufacture of food and kindred products os s. © 
Railroad transportation__.______-_----__- 2 6. & 
Manufacture of automobiles and equipment = 6. = 
Manufacture of electrical machinery__-_ = 6.4 
COPYRIGHT INDUSTRIES-_- =~ 6.1 
Medical and other health services = 6. 2 
Electric and gas utilities________ a 5.2 
Mining® 2.) .-253~-5 2. t. 5.2 
Banking_- = 4.5 
Telephone, telegraph, and related services bs. 4.4 
Hotels and lodging places. a 1.6 


1From U.S. Department of Commerce, Office of Business Economics, “Survey of Cur 
rent Business,” July 1955, p. 14, table 13; except for copyright industries which at 
shown as estimated in this study. 


TasLe I].—2stimated national income originated by each of the copyright 
industries, calendar year 1954 


Standard Nations? 
industrial income 
classifica- Industry originated 
tion (millions) 
code No.! 
Newspaper publishing... $1, 550 
Periodical publishing 3 ss 
Book publishing_.....-. i = 
Miscellaneous publishing. | 16 
Commercial printing 2.. ast 
Lithographinc... i= 
-| Greeting cards... t ss 
| Bookbinding and relat € 
Phonograph record manufacturin; & 
Bookstores... = 
Nowsdealers a: = 
-| Music stores 2_. = 
Commercial photography. = 
Advertising......- a 


“| News syndicates... 


Radio broadcasting and television_ g = 
Motion pictures.........-.----.----- > Sa 
‘Theaters and theatrical producers (except motion pictures) . - Is 
.| Bands, orchestras, and entertainers. — 3 
pe eree en pad recreation services, ed 
phonograph) - fe 
- Miscellaneous co = 


1 As set forth in the “Standard Industrial Classification Manual,’ Bureau of the Budget, 1945. Ths 
publication will be cited as “SIO Manual.” 


2 Parts of this code have been excluded as being noncopyright in nature. For detalls of the estim. 
in this table, see app. A, infra. os ee — 


C, THE COPYRIGHT INDUSTRIES DEFINED 


As such, the individual creator of literary or artistic property car. 
not be considered to be part of any copyright industry. Creation q 
such property does not imply economic importance; only if the pro 
erty 1s exploited for profit purposes does it assume importance fro 
the economic y PpOne, Therefore, any economic activity which ex 


ploits copyrightable material for purposes of profit should be includes 
among the copyright industries. 
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The various kinds of copyrightable materials are classified in 13 
categories in the copyright law. This classification is further broken 
down into 14 categories in the Annual Report of the Register of Copy- 
rights and it is the major source of identification for the copyright 
industries. Most of these 14 categories can be more or less closely 
associated with accepted statistical classifications of industries that 
exploit such materials. j 

Towever, a number of industries which participate in the exploita- 
tion of copyrightable material for profit do not appear as registrants 
of copyrightable materials. These include phonograph record manu- 
facturers and retailers; certain other users of copyright music, such as 
bands, orchestras, and jukebox operators; and retail outlets for books, 
periodicals, and music. 

Parts of other miscellaneous industries also exploit copyrightable 
materials for profit. In order to cover these, insofar as they are en- 
gaged in exploiting such material for profit, an arbitrary addition 
has been made to the total size-importance of the copyright industries. 
(See table IT, p. 28, final item.) 

Jt should be observed that the copyright industries, as defined for 
purposes of this study, do not cover all commercial uses of copyright- 
able material. Virtually every industry makes some incidental use of 
such material, for example, in reports and publications and in design- 
ing, packaging, and advertising its products. The extent of such inci- 
dental uses cannot be estimated, but would probably be considerable in 
aggregate volume. This study, however, pertains only to those indus- 
tries that are engaged in the business of exploiting copyrightable mate- 
rial for profit. 

The list of industries shown in table IT, page 28, has been developed 
from the 14 categories of copyrightable material specified in the 1954 
Annual Report of the Register of Copyrights, together with the other 
groups which exploit copyrightable material to some extent. For 
statistical purposes, the classifications of the Copyright Office have 
been adjusted to conform with the Standard Industrial Classification 
of the Bureau of the Budget, as shown in the “SIC Manual.” 


D. METHODOLOGY : THE MEASUREMENT OF ECONOMIC SIZE-IMPORTANCE 


Tho more usual measures of economic size-importance are not appro- 
priate for measuring the size-importance of the copyright industries. 
“Net income” or “profitability” both fail to include firms which may be 
important but unprofitable. “Number of employees” does not accu- 
rately reflect economic importance: a highly mechanized industry with 
only a few employees may make an important contribution to the 
economy. “Capital investment” is not necessarily proportional to the 
contribution of the firm to the economy; capital may be turned over 
rapidly or slowly. “Total sales” (“total receipts” or “total revenues”) 
usually includes more than the contribution of the firm to the economy, 
since it is the rare firm that does not purchase raw materials, compo- 
nents, or inventory from other firms; such purchases are reflected in the 
final sales prices but they do not represent a contribution of that firm 
totheeconomy. “Total sales” is particularly inappropriate as a meas- 
ure of economic size-importance in situations where interdependent 
industries are among those to be measured; e.g., if the sales figure for 
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book publishers, book wholesalers, and book retailers were added, sert~ 
ous duplication would exist in the final total. It is not to be inferre 
that the units of measure discussed in this paragraph are useless oF 
other purposes; it is only concluded that they are not suitable for 
measurement of the size-importance of the copyright industries. 

The concept of “national income” may be used to measure the eco? 
nomic size-importance of an individual industry in the form 2 
“national income originated” by that industry. “National income” 15 
defined as “the aggregate earnings of labor and property which aris 
from current production.” ! It may be measured by adding together 
the payments which are made to the factors of production. These pay- 
ments comprise: (a) the compensation of all types of workers; (5) 1m- 
terest; (c) rent, including payments for the use of copyright property 3 
and (d) profits. Only these categories of payment reflect unique an 
unduplicated contributions to the current production process, and they 
afford the basis for a unit of measurement of economic size-importance 
which is comparable as among industries and which may be summated 
without duplication to indicate the size-importance of a group of in- 
dustries. The figures in table IT, page 28, have been estimated for the 
various copyright industries on the basis of this concept. 


E. METHODOLOGY: METHODS OF ESTIMATION 


In general, the annual estimates of national income of the Office ot 
Business Economies of the Department of Commerce form the basis of 
the size-importance estimates of the copyright industries. Because of 
the varying kinds of data available, different methods have been used 
for different copyright industries. In two cases—radio broadcasting 
and television, and motion pictures—the estimates of the OBE are 
used without change. In other cases it has been necessary to extract 
the copyright industries from the industrial categories shown by the 
OBE. Of greatest importance as guides to the breakdown of the 
OBE national income figures have been the “value added by manu- 
facture”? (from Bureau of Census sources) and “total annual wages 
paid” on Bureau of Labor Statistics sources). In some instances 
it has been necessary to devise special techniques to overcome the 
paucity of data. 

Tt has been necessary to choose the calendar year 1954 for these esti- 
mates because the “1954 Census of Business” (Bureau of the Census) 
is the most recent available. 

Details of the methods of estimation applied to each of the individ- 
ual copyright industries are set forth in appendix A, infra. 


II. Revenues or Creators or Copyricurante MArrrtars 
A, THE PROBLEM ANALYZED 


_ Asa part of the entire national income originated by the copyright 
industries, what contribution is made by creators of copyright ma~ 
terial? The amount of this contribution will equate with the revenues 
received by creators in exchange for all creative effort which finds its 


2 Department of Commerce, Office of Business Economics, “National I 1954," 
ai “National income originated” is a refined form of the Ueenlae naded Gy manufactures 
£ ode ee of Commerce, Office of Business Economics, “National Income, 1954 ~ 
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way into commercial channels. Estimation of the amount of this con- 
tribution in each of the copyright industries, and in the copyright 
sen as a group, is the problem encountered in section II of this 
study. vee 

In the final analysis, all copyrightable materials are created by in- 
dividuals. However, they may be created: (a) on an independent 
basis; (2) under a free-lance contract with others; (¢) under an em- 
ployee-for-hire contract with others which provides for specific crea- 
tive services; or (d) under an employment contract for generalized 
services which contribute to or enhance the copyrightable elements in 
other copyrightable materials. Independent (i.e., nonemployed) 
creators have full control of their created works, and they may lease or 
sell them at will. 

Under free-lance contracts, creators usually agree to create a certain 
work for which they will be paid a specified percentage or amount, 
either as purchase price or royalty, or both. Under employee-for-hire 
contracts, the employee usually transfers all rights in his creative work 
to hisemployer. This may be done by an employee hired to do creative 
work specifically or it may be done by an employee hired to do more 
generalized work which contributes to the copyrightable elements in 
other creative work. Creative work done under employee-for-hire 
contracts may be called “creation by a corporate author.” 

Within this framework, three major groups may be recognized in 
estimating the revenues of creators. Group I may be called “com- 
mercial users”: commercial organizations that purchase or lease copy- 
rightable materials for commercial use, paying the individual or cor- 
porate creator either an outright purchase price or a. continuing 
royalty, or a combination of the two. Commercial users are a major 
source of revenues paid to individual creators or their agents. Indus- 
tries in this group may also be called the “commercial copyright 
industries.” 

Group IT may be called “creator-users”: commercial organizations 
which employ individual creators on an employee-for-hire basis, taking 
ownership to the works created by the latter; they also create in a 
corporate sense, i.e., through editing, arranging, etc., they make crea- 
tive additions to the work of the individual creators whom they hire. 
For example, through editing, arranging, combining, etc., publishers 
of a magazine add to the individual creative work of story authors 
and advertising agencies and obtain copyright on the entire magazine. 
Industries in this group may also be called the “creative copyright 
industries.” 

Group IIT comprises “individual creators,” not employees-for-hire, 
who handle their copyrightable material as individuals and receive 
payment for the commercial utilization of that material frequently, 
although not always, directly from commercial users and creator- 
users. 

B. METHODS OF ESTIMATION 


Actual amounts paid by commercial users (group I) for the right 
to exploit copyrightable materials may be used directly as a measure 
of the revenues of creators. Similarly, the actual amounts received 
by individual creators (group IIL) for the commercial use of their 
copyrightable works may be used directly. “Double counting” as 
between those two groups must be avoided. 
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Creator-users (group II) present a different measurement problem- 
When an organization hires employees for specific creative tasks, an 
also has on its staff other employees who in the course of their more 
generalized duties increase the copyrightable product of the specific 
creative personnel, and also has on its staff still other employees who 
carry on no direct or indirect creative work but in the course of gen- 
eralized organizational or administrative activities enhance still fur- 
ther the values of contributors, editors, and arrangers, then the ques- 
tion arises as to just how much the organization as a whole “creates.” 
For purposes of this study, the contribution of such a firm (or indus- 
try) to the national income has been accepted as the most appropriate 
basis for measurement of payments for creative work. Contribution 
to national income includes payments by the firm or industry of “com=- 
pensation of employees, profits of corporate and unincorporated 
enterprises, net interest, and rental income of persons,” the last item 
including “royalties received by persons from patents, copyrights, and 
rights to natural resources.”* The estimates of revenues of creators 
for group II industries are based on the contribution of the industry 
to national income as estimated by the Office of Business Economics 
of the Department of Commerce. 

In adding the estimates of the three groups in order to obtain @ 
total figure for the revenues of creators, it is possible to combine the 
three estimates without duplication. All three of the groups include 
the compensation of employed and individual creators, and group IL 
includes additional revenues for the “corporative creativity” which 
inheres in those industries. 

The payments of groups I and II are largely duplicated in the 
receipts of individual creators or other wage and royalty recipients. 
In order to avoid double counting, revenues received by individual 
creators (group III) may not be counted to the extent that they 
are already measured by the payments made to individual creators 
by the other two groups. However, individual creators (group IIT) 
receive directly certain payments which are not included among the 
estimates of the payments made by the other two groups. 


C. THE RESULTS—SUMMARY 


_ The following table summarizes the estimates of creators’ revenues 
in the three groups in 1954: 


(Millions of dollars) 
From From non- Total 
corporate corporate creators” 
creation creation revenues 
Commercial users (group I). $08 
Creator-users (group II). .... $2,419 200 2, Bes 
3s 


Individual creators (group IIT | eee 35 


p 
. 
3S 
> 
8 
yp 
4 
Ww 


These figures are estimates of the revenues received by creators in 
1954, in the form of wages, salaries, profits, interest, and royalties, 


Apri eal of Commerce, Office of Business Economics, ‘National Income, 1954,” PP- X 
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from the assignment or contractual commercial utilization of copy- 
rightable materials. 
1. Revenues of creators from commercial users (group 1) 

This group includes the industries which purchase or lease copy- 
rightable material for commercial use. They may purchase the copy- 
right outright, pay continuing royalties, or make payments which 
combine both methods. These industries add little if anything to the 
copyrightable content of the materials which they purchase or lease. 
They are primarily organizations which arrange for and promote 
the commercial utilization of materials which they obtain from other 
persons; they “exploit” copyrights in a commercial and business sense. 
It is recognized that some of the industries included in this group may 
from time to time enhance the copyrightable elements of the materials 
which they utilize. However, the creative element in their operations 
is not of major importance, and for purposes of this study, they are 
presumed to add nothing creative to the copyrights which they lease 
or purchase. 

The categories of industries which purchase or lease copyrightable 
materials for commercial use are book publishers, phonograph record 
manufacturers, theatrical producers, music publishers, broadcasters 
and networks, and bands, orchestras, etc. The payments made by each 
of these groups for the commercial use of copyrightable materials are 
explained in detail in appendix B, and are as follows: 


Millions 
Book publishers (excluding subscription reference books) *..---------- $56.4 
Phonograph record manufacturers._.---.-..----..-.----.- eg Cit d 


Theatrical producers_-..--------- - 16.9 
Broadeasters and networks_ may 2040 


? Included in group II estimates, p. 34, infra. 
2 Included in group III estimates, p. 34, infra. 


2. Revenues of creators from creator-users (group IT) 

The group of creator-users present the most difficult problems of 
estimation of any of the three groups. Included in this group are 
commercial organizations which are involved with copyrightable ma- 
terial in three relationships: 

(a) They employ individuals who as employees-for-hire create 
copyrightable material which becomes the property of the employer; 

(6) They purchase publication rights to materials created by indi- 
viduals acting independently or through agents; 

(c) They create copyrightable material in a corporate sense; i.e., 
they combine the creative work of individuals produced either as free 
agents or as employees and in the course of combining these works 
they add to them in such a way as to make a new copyrightable work. 
The payments which these organizations make to Gadividual creators, 
as wages, or as purchase prices for copyrightable material, or as 
royalties, include only a part of the payments for creative work 
made by them. In addition, the payments which they make to editors, 
compilers, etc., in fact, all the payments made by them as contribu- 
tions to the national income (i.e., wages, salaries, rents, and royalties) , 
may be counted as payments for creative processes. In this situation, 
the estimates made for the contributions to national income of these 
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industrial groups may be used as a starting point to estimate the voluz? = 
of creators’ revenues. 

The categories of industries in this group, which are creators bot 
in the sense of employing individuals for their creative efforts and als@ 
in the “corporate” creation of copyrightable materials, are newspape™ 
publishers, periodical publishers, subscription reference book pub- 
lishers, miscellaneous publishers, greeting card publishers, comme?— 
cial photographers, advertising agencies, newspaper syndicates, am 
motion picture producers. A 

“Contribution to national income,” which is used as a starting poin® 
for estimating group IT revenues, excludes payments by an industry” 
(costs) which are necessarily included in the selling price but which=- 
nevertheless, are not a contribution to the national income because they 
are paid for materials purchased from others. As an example, newS— 
print is purchased by a newspaper publisher as a part of the proces= 
of publishing a newspaper, but it is not a part of the contributio® 
which that publisher makes to national income. As stated supra, note 
2, the contribution to national income, as estimated by the Office of 
Business Economics of the Department of Commerce, is a refined 
form of the “value added by manufacture” as estimated by the Bureawt 
of the Census. It is this refined form of “value added by manufacture 
which is used as a basis for measuring the payments made by group IE 
industries for their creative effort. 

The contributions to the national income made by the industries 1m 

is group may be counted as a measure of revenue for creative effort. 
to the extent that each of the industries (a) acts as a creator of copy- 
rightable materials in the course of its entire business operation and 
(d) makes payments to individual creators on a free-lance or an em- 
ployee-for-hire basis. 

The estimates for group II are explained in detail in appendix B 
and areas follows: 


Milione 
Wews pa Dene pnb sherd=ssesa nee saree ea ee $1, CO 
Periodical publishers_____-__._----__ = 450 
Subscription reference book publishers____________________________-_- eS 
MISCOMANCOUS I POULISNOTS sewer eee eran er fe ee = 45 


Grecnngica rd muplisiersasemere nn ae ee : 
Commercial photography 72 
Advertising agencies____ a 605 
Newspaper syndicates__ ae i 
MOLOnEpICLiresprod cel pememamteemeen een ee ee 350 
UE po a 2,707 


3. Payments for the creative effort of individual creators (group IIT) 

In contrast to groups I and II, figures for which are estimated in 
detail in appendixes A and B, group III represents groups of indi- 
vidual creators to whom payments are made rather than groups of 
users by whom payments are made. It includes payments to com- 
poser-lyricists by performing rights’ organizations and payments te 
individual creators not elsewhere classified: sculptors, painters, ete 
Of course, by far the largest part of the revenues received by this 
group have already been included in the estimates in groups I and TT_ 
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Revenues of individual creators from performing rights’ organiza- 
tions for the year 1954 were estimated to be $10 million. Revenues of 
the smaller groups of creators are estimated to be $25 million. 

Details of the estimates of creators’ revenues for each individual 
copyright industry are shown in appendix B, infra. 


III. Aprpenprxes 


AppEenDIxX A 


Estrmrates or tHE Economic Size-Iatreortance or [ypivipuau 
Coryricur [NpusTRIES 


CONTENTS 


Printing, publishing, and allied industries 
Newspaper publishing. -------=-------_----__---_-. 
Periodical publishing- -- 
Book publishing.-~------ 
Miscellaneous publishing - - - ------------------------- 
Commeroial printing 22 een) see eae eee ea 
Lithographing.-0-=-20 2 fc see 
Greeting ecard publishers------------ 
Bookbinding; etesaue.e2ssus eas ae 
Service industries, ete...--...-------------- 

PROMOTE DH: TRCORAR Sse ee ays ea ae ee re ee ae 

Bookstores, newsdealers, and newsstands, and the music stores: Method- 


logical notes. 2 me wo eee ee ree ee re tee es 39 
‘Bookstores: chew: eer shee eee ee ee Se Cet Lh oth ones 39 
Newsdealers and newsstands. -.-.-- -- =~ ein 39 
MUSIC SCOPES oo ee a ee et eee ee am mee as 

4 


Commercial ‘photography 22 Y= -2 <2-= 52-2 52 oa en 
Advertising and news syndicates: Methodological note. ---------------- 4l 


Advertising. —._~- 


Naws syndicates. 35-5 a 20 ween eee eee seep 43 
Radio broadcasting and television a 
4 


Motion picturesauce eect een =: hae ot ene eee eee oe eee eee 
Theaters and theatrical producers, except motion pictures ~~~ ----~~-- amis 44 


Bands, orchestras, and entertainers ..----.--------------------------- 44 
Amusement and recreation services -------- 45 
Miscellaneous copyright industries, n.e.c___- AT 
1-9. SIC Mavsor Grour 27. Prryvine, Pusiisuine, AND ALLTED 
INDUSTRIES 
SIC GROUPS 271-279 INCLUSIVE; COMPONENTS OF GROUP 27 
Estimated 1954 national income orginated : 

Millions 
1. 271 Newspaper publishing---------------------------------~------ $1, 550 
2. 272 Periodical publishing_-. — 576 
3. 278 Book publishing-.-------- = 390 
4. 274 Miscellaneous publishing. — 109 
5. 275 Commercial printing (partial) —- See 246 
G6. 276 Lithographing (partial) --.----_ —— 104 
TACT GreCtin pi CATS =m ee nee eee ee eee =< 95 
Ss. 278 Bookbinding and related industries (partial) - = 62 
9. 279 Service industries for the printing trade___-------------------- 0 
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Definitions * 


Major Group 27. Printing, publishing, and allied industries —In- 
cludes establishments engaged in printing, publishing, and lithograph- 
ing, those performing services for the printing trades and publishers 
regardless of whether or not they do their own printing. | [ 

Group 271, Newspapers.—Establishments primarily engaged in 
publishing and printing newspapers, whether or not they do their own 
printing, and whether or not they do printing other than newspapers. 

Group 272. Periodicals Establishments primarily engaged in pub- 
lishing periodicals, or in preparing, publishing, and printing periodi- 
cals, whether or not they perform their own printing. . 

Group 273. Books.—stablishments primarily engaged in publish- 
ing only, or in publishing and printing books and pamphlets; and 
those primarily engaged in printing only, or in printing and binding 
books and pamphlets, but not engaged in publishing. 

Group 274. Miscellaneous publishing —Establishments primarily 
engaged in publishing such products as maps, atlases, sheet music, and 
directories, or engaged in miscellaneous publishing activities, not else- 
where classified, whether or not engaged in printing. 

Group 275. Commercial printing —Establishments primarily en- 
gaged in commercial or job printing, including general printing shops 
specializing in printing newspapers and periodicals for others, and 
those which specialize in gravure, rotogravure, and rotary photogra- 
vure printing. 

Group 276. Lithographing.—Establishments primarily engaged in 
preparing lithographic stones or metal lithographic plates, and in 
printing from such media; and those engaged in offset printing, phote- 
offset printing, and photolithographing. The greater part of the work 
done in these establishments is done on a job or custom basis, but in 
some cases lithographed calendars, commercial forms, maps, posters, 
decalcomanias, etc., are made for sale. 

Group 277. Greeting cards Establishments primarily engaged in 
designing only, manufacturing only, or designing and manufacturing 
greeting cards for all occasions; such cards may be printed, lithe- 
graphed, etched, or otherwise processed. 

roup 278. Bookbinding and related industries.—For purposes of 
this study, this group includes only industry 2781, bookbinding, which 
includes establishments primarily engaged in edition, trade, job, an@ 
library bookbinding. 

Group 279. Service industries for the printing trade.—This grou 
includes establishments primarily engaged in typesetting, engravin= 
and plate printing, photoengraving, electrotyping and stereotyping 
Although some copyright material may be involved in the work o¢ 
these establishments, it is believed to be very small in amount, ang 
the whole group has been excluded for purposes of this study. = 


eine fefpltions Peg ee anased, for purposes of condensation, from the “SIC May 
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Of statistical necessity, this entire group of copyright industries 
has been estimated in a group manner. National income estimates 
of the Office of Business Economics include an estimate for major 
group 27 only: There is no breakdown into the component industries. 
However, data from the 1954 Census of Manufacturers make a break- 
down possible. 

The 1954 Census of Manufacturers collected data on the “value 
added by manufacture” for major group 27 and for each of its com- 
ponent industries. From this, the percentage of the total “value added” 
ereated by each component group was calculated. Then the total 
“national income originated” by major group 27, from the Office of 
Business Economies, was broken down in the same proportions. As 
a final step, various portions of the component groups were excluded, 
as being noncopyright in nature. 

The summary of these calculations is shown on the accompanying 
table III, column VI of that table showing the final results of the cal- 
culations, as set forth above. 

This method assumes that the “national income originated” by each 
segment of major group 27 is proportionate to the “value added by 
manufacture” by that same segment. In group 27 as a whole the 
“value added by manufacture” is about one-third larger than the 
“national income originated”, indicating the more “net” concept of 
the latter. Each of the three-digit groups is considered to be entirely 
of a copyright nature except commercial printing (275) and litho- 
graphing (276) which are considered to be Dne-fifth copyright; book- 
binding and related industries (278) which is considered to be one- 
half copyright; and service industries for the printing trade (279) 
which is considered to be outside of the erent concept and is ex- 
cluded. In the cases of the commercial printing and lithographing 
(275 and 276) the judgments as to the portion which is of a copyright 
nature are arbitrary. In the case of bookbinding and related indus- 
tries (278) only bookbinding (2781) as such is included as being of a 
copyright nature; in the year 1954 bookbinding (2781) as such orig- 
inated about 43 percent of the “value added by manufacture” by the 
entire group 278,° and this ratio will be used. from the description of 
service industries for the printing trades,° it is considered that the 
entire group should be excluded as being too far removed from de- 
pendence on copyright. 


® Department of Commerce, Bureau of the Census, “1954 Census of Manufactures," 
Bulletin MC-27B, p. 4. 
© “SIC Manual,” vol, I, pt. 1, pp. 31-82, 


46479—60——4 
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TABLE I1I.—2stimated national income originated by printing, publishing, and 
allied industries, 1954 (SIC group 27 and component groups) 


[Dollar items in millions] 


Value National | Copyright 
sic Group or industry name added by | Percentage income national 
code manufac- | breakdown] originated income 

ture originated 
(Lt) ap (IL) dy) (Vv) (VD 

27 $6, 256 100.0 $3, 143 
271 2, 144 34.2 1,550 
272 796 12.7 576 
273 539 8.6 390 
274 Mis 149 2.4 109 
275 Commercial printing. 1,358 21.7 216 
276 Lithographing... 679 9,2 104 
277 Greeting cards... 131 24 95 
278 Bookbinding and related industries. 5 191 3.2 62 
279 Service industries for printing trade--.--- 369 5.9 ° 


SOURCES 


Cols. I and HH: “SIC Manual,” vol. 1, pt. 1, pp. 30-32. 
Col. II: Department of Commerce, Bureau of the Census, “1954 Census of Manufactures,”’ Bulletin 


MC-27A, p. 4; Bulletin MC-27B, p. 4; and Bulletin MC-270, p. 7. 

Col. 1V; Percentage breakdown of col. II. 

Col. V: The total for SIC Code 27—#4,532 million—is broken down according to the percentages shown 
in col. IV. This total is taken from Department of Commerce, Office of Business Economics, Survey of 


Current Business, July 1956, p. 16, table 13. 
Col. V7; 20 percent of SIC Code 275; 20 percent of SIC Code 276; 43 percent of SIC Code 278; none of SIC 
Code 279; and 100 percent of all other items as shown in col. V are considered in col. VI to be “copyright 


national income originated.” 


SIC INDUSTRY 3663. PHONOGRAPIT RECORDS 


Estimated 1954 national income originated, $64 million 

This group includes establishments primarily engaged in manufac- 
turing phonograph records and record blanks.’ 

In the electrical machinery industry (STC Code 36) which includes 
the manufacture of phonograph records, the ratio between compensa- 
tion of employees and national income originated was 81 percent in 
1954.8 

The payroll of the phonograph record industry in 1954 was $23.3 

million.® However, this does not include the compensation of re- 
cording artists, composers, lyricists, etc.1° Trade information indi- 
cates that the compensation of this group is about one-third of the 
other costs of the industry, which reach about $84.7 million+ Hence, 
the artists’ compensation is one-third of $84.7 million or $28.2 mil- 
lion. Adding $28.2 million to the nonartists’ compensation of $23.3 
euioR gives $51.5 million as the total compensation paid out by the 
industry. 
_ Ifthe ratio of compensation of employees and national income orig- 
inated in the phonograph record industry is the same as that ratio for 
the entire electrical machinery industry than the national income 
originated by the paonogreph record industry may be calculated by 
dividing $51.5 million by 81 percent, as calculated above. ‘This caleu- 
lation gives $63.6 million of national income originated by the phono- 
graph record industry which is rounded to $64 million for purposes 
of this study. 


tinea Mar OR el: I, pt. 1, p. 64. 
epartinent of Commerce, Bu ye fe Yensus, Cens siness, ‘* y 
Current Business.” July 1950.5. cies of the Census, Census of Business, ‘Survey of 
ates of the Census, “1954 Census of Manufacture,” Bulletin MC-36C, p. 3. 
1 Ibid, p. 6. 
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Mernopovocicat Nore Concernine Estimates or Narionan INcoME 
Oritcinarep By Booxsrores, NewsDEALERS AND NewssTANDS, AND 
tur Music Srores 


For these three types of retail establishments a uniform method of 
estimation is used. ‘The “payroll for the entire year” is increased by an 
estimated amount representing the imputed wages of nonpayroll es- 
tablishments ; this estimate is based on the relative volume of sales by 
payroll and nonpayroll establishments. The increased estimate of 
“payroll for the entire year” may be called the “total compensation 
of employees.” 

For the entire SIC Code “retail trade and automotive services” the 
total compensation of employees was 66 percent of the national income 
originated, for the year 1954.%* On the assumption that the same re- 
lationship exists between the total compensation of employees and 
the national income originated in each of the three retail groups con- 
sidered here, an estimate of the “total compensation of employees” 
may be expanded by this factor to obtain an estimate of the national 
income originated by each retail group. 

Finally, such parts of each retail group as are considered to be non- 
copyright in nature are arbitrarily excluded from the estimate. 


SIC INDUSTRY 5942. BOOKSTORES 


Estimated 1954 national income originated, $32 million 

For method of estimation, see “methodological note” above. 

This group includes bookstores primarily engaged in selling, at 
retail, new books and magazines. Book clubs and mail-order houses 
primarily engaged in selling books are also included.’* 

1. Payroll for entire year : $19 million.™ 

2. Imputed wages of nonpayroll establishments: $2 million. 

3. Total compensation of employees: $21 million. 

_ 4. 100/66 X $21 million=$32 million estimated national income orig- 
inated by bookstores. 


SIC INDUSTRY 5994. NEWSDEALERS AND NEWSSTANDS 


Estimated 1954 national income originated, $36 million 

This group includes dealers primarily engaged in selling, at retail, 
newspapers, magazines, and other periodicals. 

For method of estimation, see “methodological note” above. 

1. Payroll for entire year: $18 million.” 

2. Imputed wages of nonpayroll establishments: $6 million. 

3. Total compensation of employees: $24 million. 

4. 100/66 X $24 million=$36 million national income originated by 


newsdealers and newsstands. 


42 Department of Commerce, Oflice of Business Economies, “Survey of Current Business,” 


July 1956, p. 16, tables 18 and 14. 
33 “STC Manual,” vol. II, p. 83. . 
** Bureau of the Census, “1954 Census of Business,” Bulletim R—-1-1, pp. 1-6. 


*%* “SIC Manual,” vol. II, p. 84. 
** Bureau of the Census, Figed Census of Business,”’ Bulletin R-1-1, pp. 1-6. 
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SIC INDUSTRY 5995. MUSIC STORES. 


Estimated 1954 national income originated, $22 million 

For method of estimation, see methodological note on page 39, supra. 

This industry includes stores primarily engaged in selling, at retail, 
musical instruments, such as pianos, violins, horns, reed instruments, 
drums, sheet music, and phonograph records." 

1. Payroll for entire year: $52 million.’ cl 

2. Imputed wages of nonpayroll establishments: $5 million. 

3. Total compensation of employees: $57 million. cn 

4, 100/66 X$57 million=$86 million national income originated by 
music stores. 

5. It is considered that only the sales of phonograph records and 
music publications by music stores should be included as part of the 
copyright industries. The 1954 sales of phonograph records by pro- 
ducers is reported to be $80 million.*® In order to estimate the retail 
sales value of phonograph records, the trade considers that the pro- 
ducer usually receives about 48 percent of the list price.*? However, in 
the hands of retailers a portion of sales of phonograph records is made 
at less than list prices; and also a portion is sold through outlets 
other than music stores. Therefore it is arbitrarily estimated that 
the producers’ receipts are 70 percent rather than 48 percent of actual 
retail sales; and that 65 percent of the total phonograph record sales 
at retail are handled by retail music stores. With these figures in mind 
the total dollar volume of retail sales of phonograph records by 
retail music stores in 1954 was: $80 million X 100/70 X 65 percent=$74 
million. 

It is also estimated that the total retail sales of music publications 
by retail stores is $22 million annually.** 

Thus the total estimated retail sales by retail music stores of phono- 
graph records and music publications is the sum of $74 million and $22 
eatin or $96 million. The total retail sales by music stores during 
1954 are reported to have been $375 million;* therefore the retail 
sales of copyright industry items, amounting to $96 million is approxi- 
mately 26 percent of the total. 

6. It is estimated in step 4 above that the total national income 
originated by retail music stores is $86 million. ‘Twenty-six percent 
of $86 million is equal to $22 million which is the estimated national 
income originated by retail music stores in their sales of phonograph 
records and music publications. 


SIC INDUSTRY 7232. COMMERCIAL PHOTOGRAPHY 


Estimated 1954 national income originated, $74 million 

This industry includes establishments primarily engaged in photog- 
raphy for advertising agencies, publishers, and other industrial users? 
Little information is available concerning this industry as such, an@ 


37 “SIC Manual,” vol. II, p. 84. 

pores ae oensia eon Couns oe punineEaie eds R-1—1, pp. 1-6. 
ent of Commerce, Bureau of the Census, Netin MC-— » p. 14. 

* Calculated by Billboard, March 10, 1956. Meme 


* Hearings before the House Committee on Post OM nd Civil Service, 84 * 
ep H.R. 5139 and H.R. 5142, July 13, 1955, p. 44 cee WL Barvice, G6th Coe tat 
1 


Eeepment of Commerce, Bureau of the Census, “1954 Census of Business,” Bulletin 
2 “SIC Manual,” vol. II, p. 108. 
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it will be necessary to work from the data for Code 72, “Personal 
Services,” and Code 723, “Photographie Studios,” including commer- 
cial photography. f 

In 1954, the ratio of total annual compensation to national income 
originated in SIC Code 72, “Personal Services,” is 66 percent.*# 

In 1954, the total compensation for SIC Code 723, commercial pho- 
tography, is reported at $81 million.** It is estimated that the com- 
mercial photographie establishments without payroll paid imputed 
wages in the amount of $17 million in the same year based on the rela- 
tionship between total sales of establishments paying wages and total 
sales of establishments without payroll.2° Thus, the total wages paid 
and imputed in the commercial photography industry in 1954 are 
estimated to be $98 million. 

If national income originated in the commercial photographic in- 
dustry relates to total employee compensation the same as in SIC 
Code 72, “Personal Services,” then the national income originated by 
the commercial photographic industry would be: $98 million X 100/66 
or $148 million. 

However, it is arbitrarily estimated that only one-half of national 
income originated by the commercial photographic industry may be 
related to copyright. Therefore, the estimate of $148 million is re- 
duced to $74 million as the estimate of the national income originated 
in 1954 by commercial photography, for purposes of this study. 


Mernoponocican Nore Rr Estmrates ror ADVERTISING AND News 
SynDIcaTES 


The same general method is applied to theaters and theatrical pro- 
ducers, except motion pictures; and bands, orchestras, and entertainers. 

In the case of these industries, it is believed that the wage figure of 
the Bureau of Employment Security, Department of Labor, is the 
most appropriate starting point. It appears that the Bureau of the 
Census, Daparthent of Commerce, in the “1954 Census of Business” 
did not require reporting news syndicates to include figures for their 
field establishments. Since news syndicates are largely made up of 
field offices, it would be expected that the “1954 Census of Business” 
figures for wages would be relatively small. In fact, the payroll for 
the entire year is given as $20.1 million.“ On the other hand, the 
Bureau of Employment Security does include field offices of news 
syndicates in its figures; for 1954, the figure for annual wages is $41.9 
million.** 

In the advertising industry, a similar but less striking situation 
exists. The 1954 Census of Manufactures figures for payroll is $402.1 
million.2? The Bureau of Employment Security gives a figure of 
$470.2 million for total annual wages in 1954.% 


* Department of Commerce, OMce of Business Economics, Survey of Current Business, 
July 1956, p. 16, tables 13 and 14, ‘4 
qopcpartment of Commerce, Bureau of the Census, “1954 Census of Business,” Bulletin 
1-1, p. 4, 
26 Thid. 
s. Ae neriman of Commerce, Bureau of the Census, “1954 Census of Business,” Bulletin 
1-1, pp. 1-4. 
3s Department of Labor, Bureau of Employment Security, “1954 Average Employment 
and Total Wages,” p. 24. ” 
Fl Pepatement of Commerce, Bureau of the Census, “1954 Census of Business,” Bulletin 
1, pp. 1-4. E 
® Department of Labor, Bureau of Employment Security, “1954 Average Employment 
and Total Wages,” p, 24 
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Starting with the Bureau of Employment Security figure for wages 
in each of these industries, the following steps will lead to the estimate 
of national income originated : 

(a) The wage figure will be expanded to represent total compen- 
sation. 

(b) The ratio between national income originated and total compen- 
sation will be calculated, for the entire classification of “Business Serv- 
ices, n.e.c.” t . 

(c) On the assumption that the ratio caleulated in step () above 
exists in every part of the total classification, that ratio will be applied 
to the “total compensation” in the individual industry. 


SIC GROUP 731. ADVERTISING 


Estimated 1954 national income originated, $716 million 

For method of estimation, see methodological note on page 41, supra- 

This group includes (a) 7,311 advertising agencies: Mstablishments 
reins engaged in contracting for space In magazines, newspapers, 
periodicals, for radio time, or other advertising media, and placing 
advertising for clients on a commission or fee basis; (0) 7,312 outdoor 
advertising services: Establishments primarily engaged in the prep- 
aration and presentation of poster displays and painted and elec- 
tric spectacular displays on panels, bulletins, and frames, principally 
outdoors (such establishments may construct, repair, and maintain dis- 
play boards and may post advertisements) ; (¢) 7,319 miscellaneous 
advertising: Establishments primarily furnishing advertising services 
not elsewhere classified, such as handbill distribution, mail advertis- 
ing services, and the distribution of samples.* 

a) Total annual wages are $470 million.* 
(3) Total compensation is 105 percent of total annual wages, for the 
entire classification of business services, n.e.c., calculated as follows: 
Wages and salaries, business services, n.e.c., total $2,009 million. 
Total compensation, same classification, total $2,111 million. 
Total compensation is 105 percent of wages and salaries; 105 
percent of $470 million is $494 million, total compensation. 

(c) National income originated is 145 percent of total compensation, 
for the entire classification of business services, n.e.c., calculated as 
follows: 

National income originated by business services, n.e.c., totals 
$3,057 million. 
Total compensation, same classification, totals $2,111 million. 
7 National income originated is 145 percent of total compensa- 
ion. 

x piles percent of $494 aon is $716 million. 

‘ational income originate the advertising industry i 54 j 
estimated to be $716 Nien ‘i . pee 


Dele alanis ror, Pp. 109-10. 

airtment of jor, Bureau of Employment Security, “1954 Avera E oy! 

aoe Total nee p. 24. Figures for total compensation, apes and salarien? Boule ene 
neome originated, used in Steps (b) and (c) are taken from Department of Commeroe 
Office of Business Economics, “Survey of Current Business,” July 1956, p. 16. rd 
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SIC GROUP 735, NEWS SYNDICATES 


Estimated 1954 national income originated, S64 million 
This industry includes central offices and district and local branch 
offices of news syndicates furnishing news, features, etc., and supply- 
ing news reporting services.” 
For method of estimation, see methodological note on page 41, supra. 
(a) Total annual wages are $42 million.“ 
(b) Ratio of 105 percent is established as in step (0), p. 42, supra. 
105 percent of $42 million is $44 million, total compensation. 
(c) Ratio of 145 percent is established as in step (¢), p. 42, supra. 
145 percent of $44 million is $64 million. 
National income originated by the news syndicate industry in 1954 
is estimated to be $64 million. 


SIC Mavsor Grovur 77. Rapio Broapcastine AND TELEVis{0N 


Estimated 1954 national income originated : $533 million 

This major group includes radio and television stations primarily 
engaged in activities involving the dissemination of radio communica- 
tions, either aural or visual, intended to be received by the public 
through receiving sets, and networks primarily engaged in activities 
involving the transmission of program material by wire or radio to sta- 
tions serving as network outlets. Radio stations and networks engaged 
in the sale of time for broadcast purposes, and the furnishing of pro- 
gram material or service are also included.®* 

This is one of two estimates in this study which have been accepted 
directly from published sources without change or adjustment. The 
estimate is $533 million.*¢ 


SIC Masor Group 78. Morion Picrures 


Estimated 1954 national income originated, $917 million 

This major group includes establishments producing and distribut- 
ing motion picture films, exhibiting motion pictures in commercially 
operated theaters, and furnishing services to the motion picture in- 
dustry.*7 

This is one of two estimates which have been accepted directly from 
published sources without change or adjustment. The estimate is $917 
million.*s 


= “SIC Manual,” vol. II, p. 110. 

“Department of Labor, Bureau of Employment Security, “Average Employment and 
Total Wages 1954," p. 24. 

* “SIC Manual,” vol. II, p. 115. 

bed “Survey of Current Business,” July 1957, p. 16, table 13. 

7 “SIC Manual,” vol. II, p. 116. 

* “Survey of Current Business,” July 1957, p. 16, table 13. 
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SIC GROUP 792. THEATERS AND THEATRICAL PRODUCERS, EXCEPT MOTION 
PICTURES 


Estimated 1954 national income originated, $109 miilion 

For method of estimation, see methodological note on page 41, 
supra. 

This group includes theaters primarily engaged in presenting legiti- 
mate productions, opera companies, concert organizations, road com- 
panies, and stock companies; also services connected with theatrical 
production, such as theatrical and radio employment agencies, booking 
agencies, scenery and other theatrical equipment and ticket agencies.” 

(a) Payroll for the theater industry for the entire year is reported 
to be $80.4 million.” 

For the entire classification of amusement and recreation (except 
motion pictures), the total compensation was 103 percent of wages 
and salaries. 

One hundred and three percent of $80.4 million is $83 million, or 
total compensation. 

(b) For the entire classification of amusements and recreation (ex- 
cept motion pictures), the national income originated was 131 percent 
of total compensation. 

(c) One hundred and thirty-one percent of $83 million is $109 
million. 

National income originated by the theater industry in 1954 is esti- 
mated to be $109 million. 


SIG GROUP 795. BANDS, ORCHESTRAS, AND ENTERTAINERS 


Estimated 1954 national income originated, $58 million 

For method of estimation, see “Methodological note” on page 41, 
supra. 

This group includes dance bands, orchestras, and entertainers for 
restaurants, night clubs, radio and television programs, and similar 
organizations operating on a contract or fee basis." 

a) Payroll for bands, etc., for the entire year is reported to be 
$40 million. 

For the entire classification of amusement and recreation (except 
motion pictures), the total compensation was 103 percent of wages 
and salaries; 103 percent of $40 million is $41 million. 

(6) For the entire classification of amusements and recreation (ex- 
cept motion pictures), the national income originated was 131 percent 
of total compensation ; 

(¢) One hundred and thirty-one percent of $41 million is $58 million, 

National income originated by the bands, etc., industry in 1954 is 
estimated to be $58 million. 


® “SIC Manual,” vol. II, p. 117. 

® Department of Commerce, Bureau of the Census, “1954 Census of Business,” Bulletin 
S-1-1, p. 105. Figures for total compensation, wages, and salaries, and national income 
originated, used in steps (b) and (c), are calculated from Department of Commerce, Office 
of Business Economies, “Survey of Current Business,” July 1956, p. 16. 

# “SIC Manual,” vol. II, p. 118. 

“Department of Commerce, Bureau of the Census, “1954 Census of Business,” bulletie 
Se ao ares for ataueompensa tion, mares and salaries, and national Income 

steps , and (c), are calculated from Department of Commerce, 

of Business Economies, “Survey of Current Business,” July 19eT pio, $ = 


COPYRIGHT LAW REVISION 45 


SIC INDUSTRY 7999. AMUSEMENT AND RECREATION SERVICES, N.E.C. 
(OPERATION OF AUTOMATIC COIN-OPERATED PHONOGRAPIIS ) 


Estimated 1954 national income originated, $242 million. 

This industry includes amusement and recreation services not else- 
where classified, such as amusement parks, exhibitions, carnivals, cir- 
cuses, amusement concessions, shooting gallaries, and coin-operated 
amusement parlors.** Only a portion of this category is of interest 
in this study. 

None of the official sources of data include figures for the four- 
digit category 7999. Therefore, it is necessary to fall back wpon data 
from other sources. 


The jukebox operating industry 

The jukebox (coin-operated phonograph) operating industry is 
made up of about 8,000 small-to-large operators, both individuals and 
firms, who own the boxes (frequently with a purchase-money mortgage 
against them), place them “on location” in restaurants, bars, taverns, 
etc. (frequently without any written contract with the owner of the 
“location”) ; the operators maintain the machines, furnish the records, 
and split the gross “take” with the “location owner” (on the average. 
this split is on a 50-50 basis).‘* No informational reports are re- 
leased regularly by any national jukebox operators’ trade association. 


Thenumber of jukeboxes in operation 

There seems to be little controversy about the fact that there are 
about a half-million coin-operated phonographs in operation in the 
United States. The representative of the Music Operators of Amer- 
ica, Inc. (jukebox operators) used the figure “450,000 to 500,000 juke- 
boxes throughout the United States” in the 1953 hearings on S. 1106." 
For purposes of this study, the figure of 475,000 will be used. 

Gross “take” per machine-—Vhis figure is subject to considerable 
controversy. In 1951, the accounting firm of Price, Waterhouse & Co., 
was retained by the Chicago law firm of Kirkland, Fleming, Green, 
Martin & Ellis, representing certain manufacturers of coin-operated 
phonographs and other types of coin-operated machines, to make a 
survey of the jukebox operating industry. A short, simple question- 
naire was sent to every ioe operator, who was requested to return 
one copy directly to the accounting firm. The replies from 1,598 
operators were used in the final tabulations. 4° 

From this survey it was ascertained that the gross “take” per ma- 
chine in 1950 was “about $644, of which the owner operator collected 
$322.47 For the same year, “The Billboard,” trade magazine covering 
the jukebox industry, reported from its annual poll of the industry 
that the gross weekly «take® er machine was $18.40 or $957 per year, 
of which the operator slain $478.18 For the year 1954, “Billboard” 
reported a presumably comparable figure of $20.50 per week per ma- 


# “SIC Manual,” vol. II, p. 118. The Bureau of the Census considers that the larger 
(OR of the jukebox operators appear in this category, but that some of them may appear 
n SIC Industry 7399—“Coin-Operated Machine Rental and Repair Services.” 

a oarixed from the hearings on H.R. 5478 (1952) and S. 1106 (1953), passim. 

FD. 93. 
¢ Feearings on H.R. 5473 (1953), pp. 134 ff., passim. 

“The ‘Billboard, Mar. 17, 1951, p. 87. Based on 320 usable replies from a total of 

2,712 questionnaires sent out. 
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chine, or $1,046 per year, of which the operator retained one-half, or 
$532 per year. 

The large variation in the two figures for 1950—$644 (from nearly 
1,600 returns) and $957 (from 320 returns)—could well indicate that 
the smaller operators are not adequately covered by the poll taken by 
“Billboard.” In order not to overstate the case, it is arbitrarily de- 
termined to use a 1954 figure of $700 gross per year per machine, for 
purposes of this study. 

The operator's expenses.—On the average, 50 percent of the gross 
“take” goes to the location owner. Of the remaining 50 percent, the 
operator spends about one-fifth for wages, on the average.®! Other 
expenses absorb about 35 percent of the operator’s gross, leaving 25 
percent to cover his profit and interest on his investment.*? 

The expenses which the operator of a jukebox route must cover are 
listed by one of them as records, depreciation, labor, parts, donations, 
repairs, auditing, legal, association dues, unemployment insurance, 
social security, entertainment, bonuses, rent, automobile expense, ad- 
vertising, interest on loans, stationery and printing, accounting, tele- 
phone, route expenses, insurance (compensation, liability on equip- 
ment, automobile liability and property damage, fire and theft), and 
taxes (gross sales, Federal stamp, occupancy, other Federal, State) .* 

Together, wages paid out and profit absorb about 45 percent of the 
total revenue of a jukebox operator, after the location owner is paid. 
However, in the nature of the jukebox industry, wage and profit pay- 
ments are difficult to separate. An operator may have employees who 
do all the work of this “route”; he may have some employees and do 
some of the work himself, in which case he must get wage payments 
(imputed wages) ; he may be a lone operator, in which case he does 
all the work himself, and his wages and profit become, in effect, a 
single item. In order that the profits, wages, imputed wages, and in- 
terest received on investment, may not, as a group, be overstated, it 
has been determined to count them as an average of 40 percent of 
the gross revenues of the operators. 

National income originated—The preceding material concerning 
the jukebox operating industry makes possible an estimate of the 
national income originated by it in 1954. 


© The Billboard, May 12,1956. Based on 400 usable returns. 

© Hearings, H.R. 5437 (1952), p. 136. 

"The Billboard, May 12, 1956. For 1955, 18.6 percent was reported from 400 returns 
to have been spent on salaries and wages. Also, it is stated, “The average is considered 
to be 20-25 percent.” 

"§Hearlngs on H.R. 5473 (1952) p. 136. The 1950 Price, Waterhouse survey dis- 
cussed passim on pp. 134 ff., calculates that an average of 24.4 percent of the operators’ 
gross was retained by him to cover profits, interest on investment, and the operators’ 
wages or salary ; of course, the profits are subject to income taxes. 

Hearings on 8, 1106 (1958), p. 142. This list was given by the president of the 
Automatic Music Operators Association, Inc., of New York City. 
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Some 475,000 jukeboxes earned a gross of $700 each in 1954, or a 
total of $333 million. Of this, the location owner took $167 million; 
of the remainder, the operators paid out or absorbed 40 percent of 
their revenues, or $67 million, in wages, imputed wages, profits, and 
interest on investment. One other item is of significance in national 
income originated by the jukebox industry namely, interest paid out 
on loans. About two-thirds of all operators have purchase-money 
mortgages outstanding against machines they have purchased." It 1s 
estimated that this financing costs the operators a minimum of $8 mil- 
lion per year. Fence, the items making up national income origi- 
nated are: 


Millions 

PoceGonmowners’ Shire... 2ssus teeta tence nce s nena ee cee eee a1 OT 
Operators: 

Wages, etc. 67 

UN Daren Cet oo a ee ee eee ee 8 

ONG i ar Rig aa RE Al ph Sa ecomenees ante falta a ae as a 242 


MisceLLAnrous Copyrigur INDusTRIEs 


Estimated 1954 national income originated, $125 million 

In classifying the copyright industries for purposes of this study, 
about 5 percent of the copyright registrations could not be closely 
identified with any industrial classification, but were scattered through- 
out the economy in such a way as to make estimation impossible on an 
industrial basis. Also, some of the copyright registrations were on 
foreign works which impinge more directly on a foreign economy. 
In addition, parts of the U.S. copyright industries escape statistical 
detection; that is, phonograph records which are sold through drug- 
stores, grocery stores, and other nonmusic store retail outlets; or, a 
portion of the jewelry industry exploits copyright properties even 
though no direct estimate of the dollar amount is now possible. 

In the face of such gaps, it has been decided to make an arbitrary 
addition to the total size of the copyright industries of approximately 
2 percent of the total, or $125 million. Even though this amount of 
“national income originated” is larger than that originated by 12 of 
the classified groups which have been identified and estimated, the 
fact that the $125 million so estimated is spread extremely thinly 
throughout an economy which produced a total national income of 
nearly $300 billion in 1954 puts the arbitrary addition in its proper 
framework of reference. 


“Phe Billboard, May 12, 1956, reports that 68.4 percent of the operators covered by 
its operator poll were “not free from debt.” 
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GROUP I. REVENUES OF CREATORS FROM COMMERCIAL USERS 


(a) Book publishers (excluding subscription reference books) 

Form of payment.—Book authors usually contract with book pub- 
lishers for the publication of their works, the publisher taking title to 
all rights in the work subject to the provisions of the contract. The 
author usually receives a royalty computed as a percentage of the 
price at which each book is sold or as a percentage of the total volume 
of sales. 

Amount of payment.—Study of available information indicates that 
during recent years the average royalty payment to book authors is 
between 10 and 11 percent of the volumes of sales. In 1954, the total 
“value of shipments” by book publishers was $665 million.°° Apply- 
ing a royalty factor of 10.5 percent to this total gives a figure of $69.8 
million paid to authors by book publishers as royalties. 

However, about one-fitth of the total sales of books in 1954 was in 
the form of subscription reference books. If the publishers of these 
works paid authors the same percentage (10.5 percent) as all book 
publishers, then they paid their authors 19.2 percent of $70 million, 
or $13.4 million. Since the payments for creative work by publish- 
ers of subscription reference books are estimated elsewhere in this 
study,” $13.4 million is subtracted from $69.8 million, leaving $56.4 
million paid by publishers of other types of books. 


x U.S. Census of Business, 1954, Bulletin MC—27A, p. 27A-+. 

The “value of shipments” by all book publishers in 1954 was $665 million. (U.S. 
Census of Business, 1954, Bulletin MC-27A, p. 27A-4). ‘Trade information is to the 
effect that sales of subscription reference books in 1954 were about $128 millfon. The 
latter is 19.2 percent of the former. 

© Appendix B, group II-c, p. 53, infra. 


COPYRIGHT LAW REVISION 49 


(0) Phonograph record manufacturers 

Form of payment.—Music composers and lyricists usually assign 
all rights in their works, including the right to claim copyright, to a 
music publisher, subject to the provisions of the contract of assign- 
ment. In general the contract provides that the composer-lyricists 
are to receive not less than 50 percent of the gross returns from the 
sales of the work in whatever form. 

Payments for the use of copyrighted musical compositions in the 
production of phonograph records (“mechanical royalties”) are usu- 
ally made by the record producer to an agent of the music publisher 
designated tor the specific purpose of contracting with phonograph 
record producers and receiving payments from them under the com- 
pulsory license provisions of the Copyright Act. After deducting 
about 24% percent for administrative expenses, the publisher’s agent 
remits to the publisher, who in turn remits about 50 percent of the 
proceeds to the composer-lyricist. 

For an estimate of the amount of performance royalties paid to 
composer-lyricists, see infra, appendix B, group III-a, page 57. 

Amount of payment.—In 1954 the gross sales of phonograph record 
manufacturers totaled $84.6 million.** From trade information it is 
indicated that record manufacturers pay on the average of 614 percent 
of their total sales for the right to use copyrighted musical material 
on the records produced by them; about 50 percent of this amount is 
paid by the music publishers to the composer-lyricists. Hence, the 
amount paid to the composer-lyricists may be computed as $84.6 mil- 
lion times 614 percent times 50 percent equals $2.7 million. 

(¢) Theatrical producers 

Method of payment.—Royalties for the theatrical use of copy- 
righted dramatic materials are paid by the producer to the dramatist 
usually under a standard form of contract negotiated between the 
organized theatrical producers and the Dramatists League. This con- 
tract provides for an author’s royalty of 10 percent of the weekly gross 
receipts above $7,000; somewhat lower percentages apply to the 
weekly gross below that amount. 

Amount of payment.—In 1954 the gross receipts of “Theatrical 
presentations and services” amounted to $206.9 million.®® However, 
this census classification includes theatrical services in the form of 
“theatrical and radio employment agencies, booking agencies, scenery 
and other theatrical equipment and ticket agencies.” In order to ex- 
clude these theatrical services the gross receipts for the entire classi- 
fication have been arbitrarily decreased by 15 percent; this leaves 
$175.9 million as the gross receipts of “theatrical presentations.” 
The trade, in making its estimates of the royalties paid to dramatists, 
seems to use the figure of 10 percent of gross receipts of the theaters 
for Broadway and “road” presentations; for summer presentations a 
factor of 5 percent of gross receipts is usually used. 

For the 1956-57 season, Variety found that summer presentations 


Encased about 8 percent of the total receipts of all theater presenta- 
ions, 


e U.S. Census of Business, 1954, Bulletin MC-36-3.2, p. 8. 
© U.S. Census of Business, 1954, Bulletin S—1-1, p. 5. 
Computed from figures shown in Variety, Sept. 19, 1956, and June 5, 1957. 
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On the basis of the figures set forth, the payments to dramatists as 
ee by Broadway, road, and summer theatrical presentations 
wo 3 

Broadway and road: 10 percent times 92 percent times $175.9 
million, or $16.2 million. 

Summer: 5 percent times § percent times $175.9 million, or 
$0.7 million. 

Total : $16.2 million plus $0.7 million, or $16.9 million. 


(d) Radio and television broadcasting 

Methods of payment.—Writers of story material and composer- 
lyricists form the largest creative groups receiving payments for the 
use of their creative works on both radio and television broadcasts. 

Story writers are paid under contract for the writing or adapta- 
tion of literary material for broadcast use. These payments may be 
made on a freelance contractual basis or on an employment basis. 
Under freelance arrangements the writer may retain part or all of 
the literary rights in his work; in practice this is Padly done in the 
broadcasting field unless the writer has an outstanding reputation. 
Under employment contracts the writer usually waives any claim to 
royalties and receives only his salary, the employer taking full pos- 
session of all rights in the creative work. Broadcasters and networks 
also make payments to writers of story materials for the use of such 
materials in broadcasting. Such royalties are usually paid for both 
the original broadcast and for rebroadcasts; in the latter case the 
payments are known as “residuals.” Residual payments for broad- 
cast use of literary materials are increasingly important largely be- 
cause the broadcast use of films originally prepared for theatrical ex- 
hibition and the rebroadcast of films originally prepared for televi- 
sion use; in both cases local broadcast (syndication) or films fre- 
quently follows an earlier network broadcast. In the broadcasting of 
films royalty payments are usually made to the producer of the film, 
who in turn may make payments to the writers or adapters of the 
story material. 

As in the case of writers of story material for broadcast use, musical 
composer-lyricists are paid both for the creation of musical materials 
for broadcast and for the use of those materials for broadcast. Pay- 
ments for the creation of musical material may be made on a free- 
lance basis or on an employment basis. 

Royalty payments for the broadcast performances of musical ma- 
terials are usually made only to freelance composer-lyricists; em- 
ployees-for-hire do not receive them. However, any copyrighted 
music which is broadcast either live or from recordings or on films is 
subject to performance royalties which are collected through per- 
forming rights’ organizations of which ASCAP and BMI are the 
largest. To the extent that broadcasters and networks may own 
musical materials, either directly or through corporate subsidiaries, 
their gross payments to performing rights’ organizations for the 
broadcast performance of those works are reduced by the amounts of 
performing royalties which they receive from performing rights’ 
organizations. + 


—— 


Ty! eee rer 


eer 


COPYRIGHT LAW REVISION caylt 


The amounts of payment.—It is indicated that writers for motion 
pictures, television, and radio received about $25 million in 1954. 
Of this, it is estimated that $8.6 million went to motion picture 
writers, leaving approximately $15 million as the revenues of writers 
for television and radio. ; 

No statistical material has been found as a basis for estimating the 
revenues of composer-lyricists in their work for radio and television 
broadeasters. Therefore, an amount of $5 million is arbitrarily esti- 
mated for the year 1954. ’ 

Therefore, the total payments are estimated to be $20 million. 

For an estimate of the performance royalties received by composer- 
lyricists from the motion picture industry, see infra, appendix B, 
group IIT-a, p. 57. 

(e) Bands, orchestras, and other similar performers of musical com- 
positions 

Forms of payment.—These commercial users of copyrighted musi- 
cal materials make no direct payments to composer-lyricists. The 
payments are made by restaurants, hotels, theaters (except motion 
picture theaters), etc., which are licensed by a performing rights’ 
organization or by individual copyright holders to perform the musi- 
cal compositions under their control. 

Amounts of payment.—Performing royalties are paid under con- 
tract to performing rights’ organizations and will be shown among 
the payments made by those organizations to composer-lyricists in 
group IIT (appendix B, group ITI-a, p. 57, infra). 

(f) Music publishers 

Method of payment.—tIn general, music publishers hold the copy- 
rights to musical materials in accordance with the provisions of con- 
tracts with the composer-lyricists. The contract form approved by 
the SPA for use by its members provides that not less than 50 per- 
cent of all royalties received by the music publisher be paid to the 
composer-lyricist, excluding payments made to the publisher by per- 
forming rights organizations, such as ASCAP. ; 

Amount of payment.—In 1954 the gross receipts of sheet music 
publishers were $10.8 million. However, this census classification 
does not include many small publishers and cannot be considered in- 
clusive of the music publishing business. Therefore, the figure for 
gross receipts has been arbitrarily increased to $12 million. In 1954, 
uv small sampling of music publishers revealed that 78 percent of 
their total income consists of royalties.‘ Applying this percentage 
to the gross receipts of $12 million indicates that music publishers 
received about $9.4 million from royalties. Of this amount, some 
$5.4 million has already been accounted for in the form of “mechani- 
“ul royalties” (see supra, p. 49), leaving $4 million from other 


*! Variety, Dec. 7, 1955; this is a report on the 1955 earnings of members of the 
Writers Guild of America. From this Renan it can be gleaned that the total for 1954 
Was about $25 million. 

"2 Variety, May 16, 1956. 

“U.S. Census of Business, Bulletin MC-27A, p. 13. 

“MPPA memorandum submitted to the Department of the Treasury re personal hold- 
ing company taxes. 
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royalties, excepting performing royalties (for which, see infra, app. 
B, group IIT-a, p._57). Of this $4 million, it is estimated that 
50 percent or $2 million went to composer-lyricists for the commercial 
utilization of their copyrighted works. 


GROUP I. REVENUES OF CREATORS FROM CREATOR-USERS 


(a) Newspaper publishers 

Methods of payment—Newspaper publishers make direct payments 
to their editorial staffs, to columnists, cartoonists, and feature writers. 
They also make indirect payments to all those employees who assist 
in creating the newspaper as an entity, in contrast with the copy- 
rightable materials which are obtained separately. 

Amount of payment.—It has been estimated that newspaper pub- 
lishers in 1954 contributed $1,550 million to the national income. 
Since the end result of this entire contribution to the national income 
is the newspaper as a created copyrightable entity, this figure may 
be used as eee for measuring payments for creative effort. 

It is not known the extent to which the newspaper publishing in- 
dustry operates its own printing plants, or carries on other activities 
which are not a part of the creative process in the copyrightable 
sense. However, the $1,550 million contribution to national income 
has been arbitrarily reduced to $1,000 million to account for such 
activities. 

(b) Periodical publishers 

Methods of payment—Periodical publishers purchase literary ma- 
terials for at least first serial publication from authors; they usually 
copyright these materials under their own name without separate 
copyright notice on the individual contributions. However, any so- 
phisticated author will, through his agent, make every effort to retain 
all rights in the property other than the periodical publication rights. 

The payments made to authors for the periodical publication of 
their creative works do not include the contribution to the final copy- 
rightable periodical made by all others than the contributing authors. 
Staff members who produce columns, etc., on an employee-for-hire 
basis, and editors, in addition to the entire operation which produces 
ie copypehieble periodical, all make a contribution to the final 
product. 

Amount of payment.—It has been estimated that the contribution 
of the periodical publishers to the national income in 1954 was $576 
million. The value added by manufacture in the periodical pub- 
lication industry was $796 million in 1954. Since “value added by 
manufacture” is a less refined form of “national income originated” 
these two figures appear to be in the proper relationship. The figure 
of $576 million will be accepted as a basis of measurement for the 
contribution of periodical publishers to the revenues of creators. 

As in the case of newspaper publishers, immediately supra; it is 
not known the extent to which periodical publishers carry on business 
operations which are not properly a part of the copyrightable creative 
process, such as printing. The $576 million figure is arbitrarily re- 
duced to $450 million to account for such activities. ; 


© Supra, pp. 28, 35 ff. 
® Supra, pp. 28, 35 ff. 
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(ce) Subscription reference book publishers 

Methods of payment.—Publishers of encyclopedias and other ref- 
erence books frequently makes sales on a subscription basis and on a 
time-payment plan. Hence the figures for sales may not correspond to 
receipts and the receipts of publishers in this group may not be wholly 
comparable to the receipts of book publishers who sell primarily 
through distributors and/or retailers. 

Compilers of reference books both pay for the creative work of 
contributors and create in their own right as editors and compilers. 
Consequently, the national income originated by such publishers may 
be used as a basis for estimating the payments made for creative effort. 

Amount of payment.—The sales of subscription reference books at 
the publisher level was 19.2 percent of the total publishers’ sales in 
1954.97 

National income originated by all book publishers in 1954 is esti- 
mated at $390 million.** If subscription publishers originated na- 
tional income to the same extent as they made sales at the publishing 
level, then 19.2 percent of $390 million, or about $75 million, would 
be the amount of payment for creative effort in that part of the pub- 
lishing industry. This total includes the $13.4 million paid to au- 
thors by publishers of subscription reference books, as estimated 
supra in appendix B, group I-a, page 48 but not included in the 
estimate of payments by book publishers. The $75 million figure has 
been arbitrarily reduced by $10 million to account for possible nonere- 
ative activities on the part of subscription reference book publishers. 


(d) Miscellaneous publishers (excluding music publishers) 

_ Methods of payments.—This group of industries includes all estab- 
lishments primarily engaged in miscellaneous publishing activities not 
elsewhere classified whether or not engaged in printing. 

Amount of payment.—For purposes of this study, it is assumed 
that about 50 percent of the contribution of this group to the national 
income is from printing and other noncreative activities rather than 
publishing activities. The total contribution to national income of 
the group is estimated at $109 million; therefore, the amount of 
payment for creative effort is arbitrarily set at $50 million. 

_ However, the amount paid to composer-lyricisis by the musie vub- 
lishing industry has already been estimated at $2 million.*? This 
should be deducted from the total figure of $50 million, leaving $48 
million for the payments to creators by this group of creator-users. 
(e) Greeting card publishers 

Methods of payment.—Greeting card publishers frequently main- 
tain their own printing plants in addition to designing and promoting 
the sale of the product. : 

Amounts of payment.—It is estimated that the contribution of this 
aroun to national income was $95 million.* This has been arbitrarily 

ecreased by $25 million, the reduction representing national income 
contributed from activities other than publication. Therefore, a 


% Supra, note. 56. 

® Supra, pp. 28, 35 mr. 

*° Supra, pp. 28, 35 ff This estimate includes the music publishing industry. 
cs See supra, app. B, group I-f. 

"Supra, pp. 28, 35 ff. 
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figure of $70 million will be used as a measure of payment by this 
industry for creative effort. 


(f) Commercial photographers 

Methods of payment.—It is not known the extent to which commer- 
cial photographers conduct their own enterprises as creators of copy- 
rightable material and the extent to which they are employees-for-hire 
of corporate or other forms of business organizations. However, pre- 
sumably, almost the entire contribution of commercial photographers 
to the national income will be reflected in wages paid out or profits 
made by one or the other form of commercial photography. 

Amount of payment.—Therefore, the total contribution of commer- 
cial photographers to the national income, or $74 million,’* may be 
used as a measure of the payments to creators in that industry. 


(g) Advertising 

Methods of payment.—The advertising industry is paid by clients 
to prepare and place advertising matter in various advertising media, 
primarily newspapers, magazines, television, and radio. To a large 
degree the payments made in this process are for creative, artistic, and 
literary talent employed to produce advertising copy and executive 
salaries to individuals who supervise the process and maintain rela- 
tionships with advertising clients. A portion of the advertising copy 
placed in all media is copyrighted and most of it is copyrightable. 
Therefore, the contribution which the advertising process makes to the 
national income may be used as a measure of the revenues for creative 
effort in this industry. 

Amounts of payment.—The contribution of advertising to the na- 
tional income has been estimated at $716 million * and this will be 
used as a basis for measuring the payments by the advertising industry 
for creative efforts. The extent to which the industry engages in 
activities other than those which properly contribute to the creation of 
copyrightable materials is unknown. However, the $716 million fig- 
ure is arbitrarily reduced to $600 million to account for such activities. 
(h) News syndicates 

Methods of payment.—The news syndicate is made up primarily of 
a reportorial staff with necessary administrative personnel, using 
leased wires for communication. 

Amounts of payment.—The total contribution of news syndicates to 
the national income is estimated at $64 million.% This figure, for pur- 
poses of this study, js arbitrarily reduced to $50 million, the deduction 

eing for national income contributions from other than creative as- 
pects of the industry. Therefore, $50 million will be used as a measure 
of payments to creators for this industry. 

(i) Motion picture producers 

Afethods of payment.—In motion picture production creative mate- 
rial from both storywriters and composers is used. Motion picture 
producers employ creative talent both on an employee-for-hire basis 
and ona freelance basis. However, the business contracts for the writ- 
ing and adaptation of story material between the Association of Mo- 


* Supra, pp. 28, 40. 
ia) Supra, pp. 28, 42. 
* Supra, pp. 28, 43. 
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tion Picture Producers and the Writers Guild of America provide 
almost exclusively for employees for hire and it is only in unusual 
cases that freelance contracts are used. Of course, motion picture pro- 
ducers purchase rights to story material from book publishers who 
hold copyrights to novels, stories, etc. In most of these cases, a large 

ortion of the purchase price goes to the original author; general a 

ook publisher retains only the equivalent of an agent’s 10 percent fee. 

As to the use of music by motion picture producers the usual prac- 
tice is to employ composer-lyricists on an employee-for-hire basis. The 
alternative is to purchase motion picture rights to musical composi- 
tions; in practice this is done by contracting with the music publisher 
(copyright owner) through the instrumentality of the Harry Fox 
office. When purchases of music are made through this latter method 
the transaction is frequently not an arm’s-length transaction because 
of the fact that music publishers are at times either wholly or par- 
tially owned by motion picture producers. 

Amount of payment.—The motion picture industry has been esti- 
mated to have a “cost of motion picture production” to be “in excess of 
$500 million” in 1954.7° It is also estimated that 5 percent of the 
“average production budget” is paid for story costs. Presumably 
this includes all payments to writers and adaptors of story material, 
and payments made to owners of copyrights for story material which 

roducers lease or purchase for motion picture utilization. If these 

gures were to be used for a basis of estimating the payments to crea- 
tors, 5 percent of $500 million would result in an estimate of $25 mil- 
lion. However, this fails to include any payments to motion picture 
producers for their activity in creating the final product of the motion 
piceate production industries, i.e., finished, copyrightable, motion pic- 
ures. 

The national income originated by the motion picture industries is 
estimated to be $917 million.*? The estimate includes all parts of the 
motion picture industry; i. e., production, distribution, and exhibition. 
In order to be helpful in estimating the revenues of the creators of 
motion pictures, it will be necessary to make an estimate of the 
national income originated by the production of motion pictures, 
excluding distribution and exhibition. 

The Census of Business for 1954 includes figures for the motion 
picture industry which attempt to break the industry into its compo- 
nent parts; this attempt is not wholly successful, however, because of 
the intimately interwoven nature of the industry. For example, the 
total receipts of motion picture production from customers are shown 
as $187 million; the payroll paid out by production is shown as $230.3 
million, or more than 150 percent of the receipts. The appended 
footnote points out that the figure for total receipts excludes receipts 
from independent distributors and company-owned distribution 
offices.78 

No method has been found to estimate statistically the contribution 
of motion picture production to the national income. However, con- 
sideration of the available figures for payroll of the three major por- 
tions of the industry indicate that $350 million may be as good an arbi- 


te repferpational Motion Picture Almanac, 1955,” p. xv. 


7 Supra, pp. 28, 43. 
™ “Census of Business, 1954,” Bulletin S-2-8, p. 8-2. 
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trary guess as can be made. In view of the fact that the entire pro- 
duction process is involved in the creation of copyrightable motion 
pictures, this $350 million figure will be accepted as the measure of 
payments for creative efforts in the production of motion pictures in 
1954 rather than the earlier suggested figure of $25 million. At best, 
the latter figure seems to be minimum for direct payments to story- 
writers. 
(j) “Direct” and “indirect” revenues 

The complex nature of the revenues of creators in the creative copy- 
right industries (group IL) indicates the desirability of one further 
breakdown of the figures; namely, the separation of the total revenues 
of creators into “direct” and “indirect” payments. Estimates of this 
separation are shown in table IV, which follows. These estimates 
indicate the extent to which the creative copyright industries make 
“outpayments” to creators for rights to their creative work; the 
remainder consists mostly of internal payments (to employees-for- 
hire in yarious functions) which are reflected in the creative contri- 
bution of the industry. As the nature of the creative copyright in- 
dustries (group IL) would indicate, only a small portion, perhaps 10 
to 12 percent, of their total payments for creative work are in the 
form of “outpayments” to independent creators. The informed judg- 
ments on which the table is based await further testing on the basis of 
detailed analysis of the internal accounting reports of representative 
firms in each industry; it has not been possible to make this analysis 
asa part of the present study. 

Tt should be understood that the statistical basis for table IV is very 
meager. Informed judgment has been substituted for statistical 
measurement and the possible margins of error are wide. 


Taste IV.—Creative copyright industries—Total revenues of creators from 
copyrightable materials, separated into direct and indirect payments 


[Millions of dollars] 
Creators’ revenues 
Industry Total Direct Indirect 
payments! | psyments 
I II I 
Newspaper publishers. 1,000 50 
Periodical publishers... "450 100 390 
Subscription reference book publishers... 65 50 15 
Miscellaneous publishers... 48 5 43 
70 10 wo 
(21) or uw 
600 50 550 
Ol pee 
350 25 325 
2,707 290 2,417 


1 Direct payments are those paid out to free-lance creators as royalty pa: 
y f ayments and other payments for 
rights to utilize copyright material; indirect payments are all other payments for creative efforts. 


ures: 
ae I: Su 5 app. B, group IT, sees. (a) to (i), inclusive, pp. 52-54. 
ates I: T cures are largely informed guesses based on general knowledge of the organization 
and operation of the industries. As for “Motion picture producers,” the figure used is explained supra 


pp. . 
Col. IIT: Col. I less col. I. 


es 
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GROUP Ill. PAYMENTS FOR THE CREATIVE EFFORT OF INDIVIDUAL CREATORS 


(a) Payments to composer-lyricists by performing rights’ organiza- 
tions 

Form of payment.—Pertorming rights’ organizations control the 
“small rights” assigned to them ‘by music publishers or individual 
composer-lyricists and license those rights to persons or organizations 
wishing to give public performances of the copyrighted works. Pay- 
ments are made to the organization under a contractual arrangement, 
and revenues are in turn divided and remitted, in accordance with 
contractual provisions, to the composer-lyricists and/or music pub- 
lishers. 

ASCAP is an organization of music publishers and individual 
composer-lyricists. ‘The ASCAP revenues, after expenses, are divided 
evenly between the two groups and then distributed to firms and in- 
dividuals under formulas set up by each of the groups. Thus, the 
composer-lyricists receive, as a group, 50 percent of the net revenue 
of ASCAP. 

As to BMI, the other major performing rights’ organization, it 
contracts with complete freedom with music publishers for the rights 
to license the public performance of copyrighted musical works, and, 
im some cases, directly with composer-lyricists. In the absence of any 
more reliable evidence, it is assumed that 50 percent of the outpay- 
ments by BMI were finally received by composer-lyricists. 

Amount of payment.—The increasing gross revenues of radio and 
television have brought commensurate increases in the gross revenues 
of ASCAP and BMI. Figures for 1954 are not available, but in 
another study,’ estimates of the composer-lyricists’ revenues from 
ASCAP and BMI in 1956 were made as follows: 


Million 


It is known that this form of creators’ revenues has increased 
rapidly during the past few years. Therefore, the figure is reduced 
arbitrarily to $10 million for the year 1954. 

(6) Payments to other individual creators 

_ Forms and amounts of payment.—Creators not classified elsewhere 
in this study are paid directly by the person or organization for whom 
they work, either on a free-lance or contractual basis. Portrait 
painters are characteristic of this group, although sculptors, illus- 
trators, other graphic artists, model makers, etc., are also included. 
It is intended that this classification shall be a “miscellaneous” classi- 
fication, concerning which little or nothing is known statistically. 
Arbitrarily, a gross revenue of $25 million is assigned to this group. 


»«“The Economic Aspects of the Compulsory License in the Copyright Law,” by William 
M. Blaisdell, to appear in a subbenuent study (No. 6) in this serles of Copyright Law 
Revision Studies. 
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IV. Avpennum: Tux Coryrianren Component or CopyrigHTaBLeE 
Marertrars 


In the preceding sections of this study, the major subject of con- 
sideration has been copyrightable materials: the size of the industries 
which are closely related to and/or dependent upon the exploitation 
of copyrightable materials; and the revenues of creators of copyright- 
able materials. This section will consider the extent to which copy- 
rightable materials are “formally” copyrighted, i.e., a copyright claim 
is registered in the Copyright Oflice. 

The copyright industries were defined in section I, supra, so as to 
conform as closely as possible to the categories set forth in the copy- 
right law,.® and the revenues of creators in those industries were esti- 
mated. Both the size and the revenues have ben estimated in mone- 
tary values; unfortunately, the volume of copyrighted material regis- 
tered in the Copyright Office is not available in comparable form. 
Therefore, it will be necessary to abandon statistical estimation in 
attempting to separate the volume of copyrighted materials from the 
volume of copyrightable materials, and substitute for it informed 
judgment concerning the organization and operation of the copyright 
industries. 

The results are shown in table V, page 59, infra. Not all of the 
copyright industries produce copyrightable materials. From table 
II, page 28, supra, the basic producing copyright industries have been 
selected, and they are shown in table V. 

Two possible measures of the value of copyrightable materials have 
been estimated in the earlier sections of this study : The national income 
originated by the copyright industries, and the revenues of the creators 
of copyrightable materials. The former of these two estimates would 
probably overstate the value of copyrightable materials, and it is pos- 
sible that the latter would understate it. However, because the reve- 
nues of creators seems to represent more closely the actual value of 
copyrightable materials, and in order that the estimate may not be 
excessive, it has been decided to accept the latter estimates, which are 
set forth in column J of table V. 

In judging the portion of copyrightable values which has been copy: 
righted, each industry has been judged separately, even though cer- 
tain of them appear to have some common characteristics. Book 
publishing, periodical publishing, and motion picture production copy- 
right practically their entire output. Hence, their output is both 
copyrightable and copyrighted. Also, radio broadcasting and tele- 
vision produces a relatively small volume of copyrightable material, 
all of which is probably copyrighted; it also uses a large volume of ma- 
terial copyrighted by others; motion picture producers, freelance 
authors and dramatists, advertising clients, etc. 

_At the other extreme, there is a group of industries which copy- 
right only a small portion of their output: Newspaper publishing, 
greeting card production, and commercial photography. In the case 
of newspapers, count in the Copyright Office shows that less than 100 
newspapers (out of 9,022 published in 1954)* are regularly copyright- 
ed, the remainder being rarely copyrighted. It is recognized, of course, 


1 uPra. rec. I-C, Pp. 28. 
Bullets MOeeTA, epimerce, Bureau of the Census, ‘1954 Census of Manufactures,” 


TSI apne tetas at ete ae 


persian 


COPYRIGHT LAW REVISION 59 


that syndicated material published in newspapers is sometimes copy- 
ody and the volume of this has been included in newspaper syn- 
icates. 

It is believed that only a small portion of greeting card produc- 
tion is copyrighted, and this has been arbitrarily estimated as about 
one-quarter of the total contribution to the national income. It is 
judged that even a smaller portion of the total production of com- 
mercial photographers is copyrighted. 

The remaining industries present varying complex situations. -\d- 
vertising, for example, probably produces a large volume of copy- 
rightable material, much of which is never copyrighted, but parts of 
which are copyrighted by clients, by the agencies, or by publications 
in which the advertising appears. 

News syndicates copyright some of their production, and a small 
part is also copyrighted in newspapers in which it is published. Tow- 
ever, it is judged that the larger portion is not copyrighted under 
either heading. 

Miscellaneous publishing produces a considerable volume of copy- 
rightable materials—maps. atlases, music, directories, and other un- 
classified publishing. It is considered that a large part of this is copy- 
righted, mostly by the publishers themselves. 

‘From table V it may be concluded that about 40 percent of all copy- 
rightable values are formally registered for copyright. However, by 
far the largest part of the copyrighted values arise out of three in- 
dustries—book and periodical publishing and motion picture produc- 
tion. 

It should be recognized that the estimates in this addendum are of 
the most tentative character, based on judgment rather than factual 
evidence, and that they are subject to a wide margin of error. 


Taste V.—Copyright industries—Total copyrightable values separated into 
copyrighted and noncopyrighted components* 


{Millions of dollars] 


Copyright- | Copyrighted | Noncopy- 


Industry able values values righted values 
I It Il 

pecs publishing = $135 $135 0 
Periodical publishing. _ Sa 450 450 0 
Motion picture production ___ 350 350 0 
Radio broadcasting and TV 20 20 0 
Newspaper publishing __ 1,000 7 $025 
Greeting cards __..__ 7 2 50 
Commercial photograph 7A 5 69 
Advertising... ...... oO ct 540 
News syndicates... 1) 20 30 
Miscellaneous publishing. - 80 40 10 
Total. : - a7 1,175 1,624 


' This table should be read only in conjunction with the accompanying text. 


Sources: 
Col. I: Supra, text tables, pp. 33 and 34. 
Col. II: See accompanying text. Estimates based on informed judgements concerning the organiza 
tion and operation of the industries. 
Col. III: Col. I less col. 11. 
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THE MEANING OF “WRITINGS” IN THE COPYRIGHT 
CLAUSE OF THE CONSTITUTION 


In 1954 the Supreme Court of the United States decided Mazer v. 
Stein* holding that statuettes of Bali dancers, which had been reg- 
istered with the Copyright Office as “works of art”? but which were 
actually intended for and used as lamp bases, were entitled to copy- 
right protection. The majority of the Court assumed that constitu- 
tionally these statuettes were “writings.”* But Justice Douglas‘ in 
a short separate opinion questioned this assumption and in so doing 
fundamentally challenged the present status of Federal copyright 
law. After enumerating some of the many and varied objecis that 
have been registered with the Copyright Office, he questioned whether 
these objects came within the scope of the word “writings” as used 
in the copyright clause of the Constitution. Desiring that this ques- 
tion be squarely faced, he recommended putting the case down for 
reargument.° 

The Constitution provides that— 

The Congress shall have Power * * * (8) To promote the Progress of Science 
and useful Arts by securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries." 
A literal reading of this clause § would invalidate part of every copy- 
right law passed since 1790 and prevent any copyright protection for 
such presently protected matter as advertising, photographs and mo- 
tion pictures,’? paintings, maps," cartoons,” and three-dimensional 
objects. 

_ But in spite of this the problem of the constitutionality of the copy- 
right statutes, at least in respect to the subjects of copyright, has lain 


1347 U.S. 201 (1954). 

?Pursuant to 17 U.S.C. § 5(g) (1952). 

+347 U.S. at 214. Tour similar suits had been brought by Stein for infringement of 
his copyright under this section. 

(a) Stein v. Brpcrt Lamp Co., 96 EF. Supp. 97 (N.D, NL) (relief dented as lamps were 
purely utilitarian), aff’d, 188 FP. 2d 611 (7th Cir.), cert. denied, 342 U.S. $29 (1951). 

({b) Stein vy. Rosenthal, 103 F. Supp. 227 (S8.D. Cal. 1952) (relief granted as art form 
Was sufficient in spite of its possible utilitarian uses), af’d, 205 F, 2d 633 (9th Cir. 1953). 

(c) Stein v. Benaderet, 109 F. Supp. 364 (E.D. Mich. 1952) (considered Rosenthal case 
based | on mistake and followed Bupert Lamp case in denying relief), rev'd per curiam, 
214 W.2d 822 (Grh Cir. 1954) (based on the Supreme Court decision in Mazer y. Stein): 

(d) Stein y. Mazer, 111 F. Supp. 359 (D. Md.) (dismissed complaint holding no pro- 
tection for utilitarian work), rev'd, 204 FP. 2d 472 (4th Cir. 1953) (agreeing with Rosen- 
thal case), afd, 8347 U.S. 201 (1954). 

{347 U.S. at 221 (with Justice Black concurring). 

5 Statuettes, bookends, clocks, lamps, door knockers, candlesticks, Inkstands, chandellers, 
Bere banks, Sundlals, salt aud pepper shakers, fish bowls, casseroles, and ash trays. 


rArt TL, § 8, cl. 8, reprinted in H.R. Doc. No. 739, Sist Cong., 2d Sess., 46 (1951). 
Webster's New Collegiate Dictionary (1956 ed.) defines writing as: “1, The act of 
ne who writes (in any sense). 2. Something written, as a letter, notice, ete. Specif.: 
fa} an inseription ; (b) any written or printed poper or document, as a deed, contract, ete, ; 
{e) any written composition: book; as, the writings of Addison. . . .” 
wee text at notes 208-24 infra. 
4 See text at notes 225-31 Infra. 
= See text at notes 232-34 Infra. 
wee text at notes 235-39 infra. 
c See text at notes 240-46 infra. 
See text at notes 247-64 infra. 
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dormant for many years. In fact, this is the first instance of a direct 
questioning by a Supreme Court Justice of the general scope of copy- 
right protection since 1884.?° 

he importance of the problem raised by Justice Douglas demands 
a ROI and comprehensive study of the history and application of 
the copyright clause to see if a definition can be found which both 
explains what. has developed and is consistent with the intent of the 
framers of the Constitution. This note is such a study based upon an 
examination of all available historical, legislative, and case material. 


HISTORICAL DEVELOPMENTS 


English Background 
The concept of copyright that has existed at common law has 
prevailed since early Roman times.** Under this concept, the owners 
of literary property possessed exclusive rights to the use of their works 
until dedication to the public, commonly termed “publication”.7 The 
subject of these common law rights was not limited to any theory of 
“writings.” 8 
The historical origin of statutory copyright protection is commonly 

traced to the chartering of the Stationer’s Company in 1556,” the 
main object of which was the suppression in England of the religious 
ideas of the Protestant Reformation. The printing of any book for 
sale was forbidden unless it was registered by 2 member of the Com- 
pany. While this effected the desired control over the press and vested 
the Company with a practical monopoly of the trade, an advantage 
also accrued to the publisher, for the registration of a book by him ex- 
cluded all others from printing it. In 1694 the Licensing Act, under 
which the Company then operated, expired and there ensued, from 
1695 until 1709, a period in which no copyright protection existed. 
Pirating during this period became common and publishers joined 
with authors in petitioning Parliament for protection. Finally, in 
1709, the Statute of Anne *° was passed. The first copyright statute 
anywhere to be found, its purpose clause explained that books and 
other writings had been published without the consent of authors or 

roprietors to their detriment and that of their families. A term of 
ourteen years of copyright protection was provided for authors," 
with a fourteen year renewal term. This statute changed the purpose 
of statutory copyright from censorship to protection. ‘This protec- 
tion became necessary with the invention of printing, the first commer- 
cially feasible method of mass production of intellectual property. 


*%In Burrow-Giles Lithographic Oo. vy. Sarony, 111 U.S. 53 (1884), the question was 
squarely presented to and decided by the Supreme Court. 


4 See Bowker, Copyright, Its History and Its Law 8 (1912). 
rh etvoh ee Iscussion of what constitutes publication, see Note, 15 Temp. L.Q. 
See Prince Albert y. Strange, 1 Macn. & G. 25, 41 Eng. Rep. 1171 (ch. 1849). This 
case. which granted protection for unpublished etchings, while subsequent to the first 
Enclish copyright statute, preceded any statutory copyright protection for paintings, 
etchings, and like items, and was therefore decided strict yY on common-law principles. 
See Pe ret nL aW, of sch eal teh 152 ie ed, nan): 2 
ee Birrell, e Law an story 0 opyright in Books ¢c. 2 (1899; 6 Holdsworth 
History of English Law 360-79 (1927), led poei.8 ; 
Anne, ¢. 19 (1710). In 1735 a statute extending copyright protection to ‘inventors 
and engravers” of historical and other prints was passed. § Geo. 2, c. 13 (1735). A 
reading of it shows a close identity with the terms of the Statute of Anne. 
This was the first acknowledgment of a copyright in authors. Birrell, op. cit. supra 
Bane pore Therelofore Reston with Se OEE: Company has assured oy a 
Rot. Foran excellent coverage of the copyright problem in England from 
1710 to 1780, see Collins, Authorship in the Days of babnwon (i927). ~ 
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History of the copyright clause ; 
The English law of copyright was presumably familiar to colonial 
lawyers. ‘Although the Articles of Confederation did not have a copy- 
right clause, the Continental Congress, alive to the problems of au- 
thors,” recommended that the states provide copyright protection.” 
Twelve states passed copyright laws prior to the Constitutional Con- 
vention.** Eight of these states protected writings in the literal 
sense.* In four of these, the subjects of copyright were books and 
pam phlets.** Other modes of enumerating subjects were: “books,” * 
books, treatises, and other literary works,” #8 and “book or books, writ- 
ing or writings.” * Three states provided protection for maps and 
charts as well as books.*° Two of these statutes did not use the word 
“writings,” hence an extension to maps and charts could not have been 
implied.** Connecticut, however, used the term “writings” in apposi- 
tion to “author” in the preamble, and thereafter used author in ap- 
position to book, pamphlet, map, or chart and would thus imply that 
maps and charts were writings, a slight expansion of the definition.** 
These statutes, however, were limited in operation to the territorial 
jurisdiction of the particular states. There was no national uniform 
copyright protection. The resulting lack of complete coverage pro- 
duced a receptive atmosphere at the time of the Coneainhoan on- 
vention for the creation of authority enabling the establishment of 
federal copyright protection. 


2=Noah Webster seemed to have been particularly active at this time in urging copyright 
legislation upon the states. See Webster, Collection of Papers on Political, Literary and 
Moral Subjects 173-75 (1848). 

224 Journals, Continental Congress 326 (1783). 

*Conn, Acts & Laws 1784-90, p. 133 (1784); Mass. Acts & Laws 1782, ¢. 58: Digest 
of Laws of Ga., p. 328 (1876) ; 1 Md. Laws 1692-1784, c. 34 (Kilty 1783) (law contingent 
upon every state passing a copyright law) ; 4 N.H. Laws 1783, ¢. 1; NJ. Acts 1776-83, p. 
825 (1783) ; N.Y. Laws 1786, c. 54; N.C. Laws 1785, ¢. 26, republished {n 24 N.C. State 
Records 747 (1905); 11 Pa. Stat. at Large, ¢. 1079 (1782); RI. Acts & Resolves, p. 6 
(1783) ; 4. S.C. Stat. at Large, No. 122 (1784) ; 12 Va. Stat. at Large, ¢. 6 (Hening 1785). 
re only exception in the original thirteen colonies was Delaware which didn’t pass any 


* Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, 
South Carolina, and Virginia. See note 24 supra. 

*Virginin, New York, New Jersey, and Pennsylvania protected books and pamphlets. 
South Carolina : books. North Carolina : books, maps, and charts. Georgia and Connecticut: 
books, pamphlets, maps, and charts. Massachusetts, New Hampshire, Rhode Island ; books, 
treatises, and other literary works. Ibid. 

The term “author” was used in apposition to all of the above subjects {n each of the 
eleven statutes, while it appears In apposition to the term “writings” in the Connecticut 
Gn the preamble) and Maryland statutes. Ibid. 

Securing” appears in the titles of the statutes of Virginia, North Carolina, Massachu- 
setts, New Hampshire, and Rhode Island. Ibid, 

‘For a Hmited time” appears only in the Virginia statute which was submitted by Madison 
at the instance of Noah Webster. 2 Brant, James Madison 871 (1948), While Brant 
attributes the copyright clause to Madison, Curtis attributes it to Pinckney. 1 Curtis, 
Constitutional History 531 (2d ed. 1889). There seems to be no evidence conclusively 
Proving that either was solely responsible for its suggestion or specific phraseology. 
SO eee aeaan of the Patent and Copyright Clause of the Constitution, 17 Geo. 

“Exclusive right” appears in the titles of the Massachusetts, New Hampshire, and Rhode 
Island statutes. It is Interesting to note that these statutes did not contain restrictive 
Provisions concerning the sale of printed matter at reasonable prices or the maintenance 
of a suffcient supply for the public. See note 24 supra. It has been suggested that the 
use of the phrase “exclusive right” in the Constitution indicates an intent that no restriction 
encumber the copyright. IFenning, Copyright Before the Constitution, 17 J. Pat. Of. 
Soc'y 879, 884 (1935). 

An excellent discussion of the state copyright statutes appears in 1 Crosskey, Politics and 
the Constitution 482-85 (1953). 

2 South Carolina. See note 24 supra. 

= Massachusetts, New Hampshire, Rhode Island. Ibid. m 
; Maryland. Ibid. ‘The disjunctive here suggests that the word “writings” extends 
one books.” This extension may be indicative of an expansion definition of writings or 

t may merely signify other writings within the literal definition, such as newspapers, 
pam lets, and periodicals. 

= orth Carolina, Georgia, and Connecticut. Ibid. 

= North Carolina and Georgia. Ibid. 

Connecticut. Ibid. 
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The committee proceedings of the convention were secretly con- 
ducted, and the final form of the copyright clause was approved with- 
out debate.** In the available records of the proceedings, there is no 
direct evidence which conclusively establishes the intended scope of 
the copyright clause, and, accordingly, there is no direct evidence con- 
cerning the meaning of the word “writings”—whether it was intended 
to be construed literally or as a word of art encompassing many objects 
outside of its literal meaning. Some material, however, is available 
from which several inferences of possible intent can be drawn. 

Four clauses differing from the one finally adopted were suggested 
to the Constitutional Convention. None used the word writings. The 
clauses read: “To secure to literary authors their copyrights for a 
limited time”; * “To secure to authors exclusive rights for a certain 
time”; * “To secure to authors the exclusive right to their perform- 
ances and discoveries”; ** and “To encourage, by proper premiums 
and provisions, the advancement of useful knowledge and dis- 
coveries.” * The fact that the clause contained the word “writings,” 
while the original proposals did not, permits opposing conjectures: 
(1) the word was used as a Jimitation upon the broad scope of all the 
proposals; or (2) since the word was included by the committee on 
style and there was no consideration by the convention, it can be 
inferred that the change was not substantive but merely formal. 

The Federalist sheds more interpretive light upon the probable 
scope of the clause. It should be remembered, however, that Madison’s 
purpose in Zhe Federalist was to present his analysis in a light which 
he felt would be most acceptable to the nation. Referring to the clause 
as it appears in the Constitution, Madison stated : 

The utility of this power will scarcely be questioned. The copyright of 
authors has been solemnly adjndged, in Great Britain, to be a right of common 
law. The right to useful inventions seems with equal reason to belong to the 
inventors. The public good fully coincides in both cases with the claims of 
individuals. The States cannot separately make effectual provision for either 
of the cases, and most of them have anticipated the decision of this point, by 
laws passed at the instance of Congress.* 

It may very well be argued, from the above quotation, that the intent 
of the clause was to establish harmony between federal copyright 
protection and the development of common-law protection. The state- 
ment places no limitation, either direct or implied. upon the scone of 
the clause but rather intimates that the types of objects protected will 
expand shen the common Jaw sees fit to expand them. Following this 
reasoning, the clause was not intended to deal specifically with the sub- 
jects of copyright but merely to assure uniform protection through 
nationwide laws. Since the legislature has the authority to change 


= Madison, Debates in the Federal Conyention of 1787, at 512-12 (Hunt & Scott ed. 
1920) ; Journal, Acts and Proceedings, of the Convention 328-29 (1819). 

*5 Elliot, Debates on the Federal Constitution 440 (1845). ‘Tho first drafts of the 
Constitution, submitted by Edmund Randolph and Charles Pickney, did not contnin copy- 
right Provisions. Journal. Acts and Proceedings, of the Convention 67, 71 (1819). 

= ibid. See also 2 Madison, Journal of the Constitutional Convention 550 (1894). 

Madison, Debates in the Federal Convention of 1787. at 420 (Hunt & Scott’ ed. 
1920) ; Journal. Acts and Proceedings, of the Convention 259-61 (1819). 

ae Madison, Journal of the Constitutional Convention 550 (1894). 

The Federalist, No. 43, at 278 (Modern Library ed. 1927). Madison, a member of the 
ponial Hee which framed the conyricht clause, was referring in this paragraph to the case 
9 ui lary. Taylor, 4 Burr. 2303, 98 Eng. Rep. 201 (K.B. 1769) (holding that a perpetual 
cone ght existed at common law), which concerned literary property; to the state copy- 

cht statutes, which concerned printed matter: and to the resolution of the Continental 
pouetear aD Bron es) pebicn poncernen only books. 

rtis, reatise on the Law of Copyrich s s 
on the Constitution of the United States ¢. 13 (gaa). sagas cee S Story,” Comments 
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the common law by statute, there would appear to be no objection to 
Congress’ enumerating and expanding by statute the objects to be 
covered by copyright. 

Professor Crosskey attributes an even more limited intent to the 
particular wording of the clause.’ His argument is that it was in- 
tended only as a limitation on the perpetual copyright granted at com- 
mon law—as established in 1769 by Alzllar v. Taylor. 

In opposition to the above argument, it can be said that the use of 
the word “author” in apposition to “writing” persuasively indicates 
that the protection was to be limited to printed matter, unless we 
ascribe to the originators of the clause the harboring of a definition of 
“writing” which was not extant at that time * and which is still op- 

osed to the literal or common sense meaning of the term. However, 
in view of the paucity of evidence bearing directly on the intent of the 
clause, further analysis of the clause must be made in respect to its 
legislative and judicial development. 


LEGISLATION 


Although an important factor in the search for a definition of 
“writings,” the legislative history of the copyright acts does not pro- 
vide an express answer. ‘To the contrary, congressional discussions 
of the various bills and the resulting enactments reveal a tacit assump- 
tion that there is no problem at all—that Congress may constitution- 
ally include in a copyright statute whatever it wishes. This, of 
course, cannot properly be accepted as the final word. The question, 
therefore, becomes this: What rationale can be gleaned from the 
reports and the acts that will explain the present development of con- 
gressional copyright protection ? 

_ The first theory to present itself is that the copyright clause was 
intended to protect literal “writings,” meaning such objects as books 
and periodicals—words written in a form intelligible to all who can 
read. This is the most obvious and the most easily disposed of limita- 
tion on the scope of copyright insofar as legislative history is con- 
cerned. Not only is there no recognition of this construction in the 
congressional reports, but, as will be shown later, from the first enact- 
ment in 1790 ** to the most recent codification in 1947," the acts them- 
selves exceed this narrow definition. 

_ Two other theories, however, are more probable and do find support 
in the legislative history. It can fairly be maintained that the copy- 
right clause reflects a desire to protect the commercial value of the 
productive effort of the individual’s mind. From this evolves the 


__ 


eapace from the translator or compiler. (4) A writer In general. 
Writing” is given three definitions: 1) A legal instrument. (2) A composure; a 


But cf. Bach v. Longman, 2 Cowp. 623, 98 Eng. Rep. 1274 (K.B. 1777), tn which Lord 
enaeG held peru musical composition was aawelel ig under the Statute of Anne, 
Ay 31, . i" 5 124, 
MITUIR.O 1952). 91 157 2 Stat 124 
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plausible conclusion that the clause was intended to protect all in- 
tellectual property capable of extensive reproduction, and that when- 
ever new methods of reproduction made possible the “pirating” of 
unprotected works resulting from intellectual effort, the clause could 
be expanded to include these objects.** 

A third conclusion as to the scope of the clause involves the proposi- 
tion that the first part of the clause—“To promote the Progress of 
Science and useful Arts”—defines and colors the entire clause, and that 
whatever may be construed as promoting science and the useful arts 
falls within the definition of “writings.” 

The later two theories achieve the same result—a broad scope of coy- 
erage. The evidence to support either of them, although more implied 
than express, is convincing. As will be seen by an examination of all 
the pertinent copyright acts, either of these theories or a combination 
of Heh could be the proper meaning of the copyright clause so far 
as copyright legislation and proposed legislation is concerned. 


The Copyright Laws 

Act of 1790.°—This was the first federal copyright law, specifying 
maps, charts, and books as objects of protection. Passed only one year 
after the adoption of the Constitution by a Congress whose member- 
ship included many of those present at the Constitutional Convention, 
the act’s constitutionality, it would seem, can hardly be placed in doubt. 
There was no report accompanying this bill nor any congressional dis- 
cussion of the copyrightability of the objects enumerated. It should 
be noted that there is no definition of books in the statute. Books, as 
used, could include pamphlets, Jeaflets, folders, a single page, even a 
single verse or brief statement separately published ““—in short, every- 
thing that a literal interpretation of “writings” includes. But if the 
clause is literally construed maps and charts could not have been pro- 
tected. Thus from the beginning of the legislative history it became 
necessary to give the clause a construction other than literal. 

Act of 1802..°—Copyright protection was extended to those “who 
shall invent and design, engrave, etch or work . . . any historical or 
other print or prints.” No report accompanied the act, nor is there 
any other evidence indicating doubt as to its constitutionality, at least 
in the minds of Congress. And the same statement concerning the 
membership of Congress can be made in regard to this act as to the 
first. It may be surmised that the extension of protection to prints 
emphasized the need for protection from the pirating of these objects. 

Act of 1831.°—This was the first general revision of the copyright 
laws, but the subjects of copyright were still specifically enumerated. 
Musical compositions and cuts were added to the list. For the first time 
a report accompanied a copyright act, but there was no question 


a “In line with this reasoning, it might be argued that the founders, in using the word 
writings,” used {it as the one word that would encompass all the items that needed 
rotection, and intended that it would expand along with technical progress. If the 
pene anon is a Hving instrument, {t 1s logical to presume that its component parts must 
# Act of May 31, 1790, ¢. 15, 1 Stat, 124. 
‘S Hepa The Copyright Law 17 (3d cd. 1952). See also Holmes v. Hurst, 174 U.S. 
ree ae Ae ead c. it 7 171. 
ct of Feb, 3, KS tat. 436. Congress rejected S. 77, 18th Cong., 1st Sess. 
(1824), which would have extended copyright to green rele or drawings. & 
es PepOrL a Mr. Ellsworth of the Committee on the Judiciary to Amend the Copy- 
ae pays -R. Rept. No. 3, 21st Cong., 2d Sess. (1831). A copy of this report can 
(ies in 2 popineht Laws of the United States, Petitions and Memorials on International 
Sa eae 783-1941, at 9-10 (Edwin P. Kilroe Collection in the Columbia Un!- 
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of constitutionality raised in the report. The committee merely pro- 
posed the addition of musical compositions, stating: “It has further- 
more been claimed, and, it seems to your committee, with propriety, 
that the law of copyright ought to extend to musical compositions, as 
does the English law.” It might be profitable to consider the sig- 
nificance of the word “ought” in the report, particularly as indicating 
2 consideration of the increasing need for protection of musical com- 
positions without further question as to whether such protection was 
possible. : 

Act of 1856."—Dramatic compositions had thus far been given 
protection only by implication. Although previous acts did not 
specifically enumerate dramatic compositions as protected objects, 
the 1856 act granted the right of public performance in dramatic 
compositions already subject to copyright.* Apparently, Congress 
thought that such compositions were intended to come within the 
scope of “books.” °* There was no published report with this bill. 

Act of 1865.°°—Photographs and negatives were expressly added 
to the list of protected works. Again, without any report or hearing 
discussing the problem, we find the implied assumption of constitu- 
tionality by Congress. In searching for a justification of the protec- 
tion of photographs and negatives, it is noteworthy that this was the 
period of emergence of the commercial value of photography, through 
the famous civil war pictures taken by Mathew Brady. 

This staute also defined “book” for the first time as meaning every 
volume and part of a volume, including maps, prints, or other engray- 
ings contained within the volume.*? 

Act of 1870.°°—With the passage of this act, it became more appar- 
ent than ever before that Congress did not consider the constitution- 
ality of its copyright enactments to be a problem, but assumed that 
the scope of protection was as broad as it wished to make it. Paint- 
ings, drawings, chromos, statuettes, statuary, and models or designs 
intended as works of fine art were added to the enumerated list. The 
statute also, for the first time, expressly listed dramatic compositions 
as protected.5% 

Aet of 1909.°—Completely revising, collating, and reorganizing the 
federal copyright laws, this act became and still is the basic copyright 


= 2 Copyright Laws of the United States, supra note 50 at 9. 

Act of Aug. 18, 1856, ¢. 169, 11 Stat, 138. 

* Protection was given by this statute only to the “grand performing” or dramatic rights 
and extended to the music only {f it was a part of a dramatie work. Id. at 139. 

* Previously, no action was taken on S. 227, 26th Cong., 2d Sess. (1839), which would 
have secured specific protection to authors of dramatie works. 

fb Act of Mar. 3, 1865, ¢. 123, 13 Stat. 540. 

See Meredith, Mr. Lincoln's Cameraman: Mathew B. Brady (1946). Prior to this 
act, It was held that a photograph was not a print, cut, or engraving. Wood y. Abbott, 
80 Fed. Cas, 424, No. 17938 (C.C.S.D,.N.Y, 1866). 

Act of Mar. 3, 1865, c. 123, § 4, 13 Stat. 540. 

“Act of July 8, 1870, c. 230, 16 Stat. 198, Trade-marks were also protected by this act. 
Id. at 210. But the epprenie Court subsequently held that trade-marks could not be given 
Tees arecntaly cause of a purported lack of originality. Trade-Mark Cases, 100 


#Act of July 8, 1870, c. 280, § 86, 16 Stat. 212. 

“Act of March 4, 1909, c. $0" 35 Stat. 1075. Between 1870 and 1909 there were three 
copyright acts of interest but they dld not extend the scope of protection: 
«.@) Act of June 18, 1874, c. 801, 18 Stat. 79, limited engravings, cuts, and prints to 
‘Pictorial {Nustrations or works connected with the fine arts.” Prints or labels designed 
er any other articles of manufacture were to be registered in the Patent Ofllce. These 
imitations were repealed by Act of July 81, 1939, c. 396, 53 Stat. 1142. 
of Act of Aug. 1, 1882, c. 366, 32 Stat. 181, provided for the placing of the copy- 

sht mark on molded decorative articles, titles, plaques, and articles of pottery or metal 
already “subject to copyright.” Presumably, aane objects were covered In the 1870 
of nue ct of July 8, 1870, c. 230, 16 Stat. 198) under ‘models or designs intended as works 
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law of the nation. It is also the first act accompanied by congres- 
sional reports and hearings which discuss the scope of the copyright 
clause of the Constitution. The subjects of copyright were covered in 
sections 4 and 5, the former being the general all-inclusive section 
and the latter designating specific classes to which the work is 
ascribed. The broader language used indicated a legislative desire 
to escape from rigorous adherence to the objects specifically enumer- 


ated in the statute. k : ; ie 
This was the first copyright law that provided, in addition to enu- 


merated objects, 2 “catch-all” clause. It can be argued that by section 
4 Congress intended to expand the scope of copyright protection to 
its full constitutional limits.“ This argument is re-enforced by the 
proviso at the end of section 5 expressly stating that it is not to limit 
section 4. In the report accompanying the final draft of the bill as 


passed, it was stated that— 


Section 4 is declaratory of existing law. It was suggested that the word 
“works” should be substituted for the word “writings”, in view of the broad 
construction given by the courts to the word “writings”, but it was thonght 
better to use the word “writings”, which is the word found in the Constitutlon. 
It is not intended by the use of this word to change in any way the construction 


which the courts have given to it. 


The report notes that “Congress and the courts have always given a 
liberal construction to the word ‘writings’.” °° 

Section 5, in addition to continuing protection for the works enu- 
merated in prior statutes, expanded the list of protected subjects. Cer- 
tain objects such as compilations and periodicals, which previously 
might have been included under books, were spelled out. Lectures, 
sermons, and addresses prepared for oral delivery were added. A 
most significant change for the future extension of copyright was the 


({c) Act of Jan. 6, 1897, c. 4, 29 Stat. 481, prevents “any person publicly performing 
any dramatic or mustea) work for which a copyright has been obtained.” See also, H.R. Rep, 
No. 2290, 59th Cong., 2 Sess. (1896). 

“Section 4: “That the works for which copyright may be secured under this act shall 
inelude all the writings of an author.” 

@Section 5: “That the application for registration shall specify to which of the fol- 
lowing classes the work In which copyright is claimed belongs : 

a OF Heck: including composite and cyclopaedic works, directories, gazetteers, and other 
mpilations : 

b) Periodicals, including newspapers; 

¢) Lectures, sermons, addresses, prepared for oral delivery ; 

(d) Dramatic or dramatico-musical compositions ; 

e) Musical compositions ; 

f) Mans; 

f Works of art; models or designs for works of art; 

Reproductions of a work of art; 
i) Drawings or plastic works of a scientific or technical character ; 

Hy Photographs: 

) Prints and pictorial fllustrations: 

Provided, nevertheless, That the aboye specifications shall not be held to Mmit the sud- 
Ject-matter of copyright as defined in section four of this Act, nor shall any error in 
classification invalidate or impair the copyright protection secured under this Act.” 

Section 4 has not been given an all inclusive effect by the courts or by the Copyright 
Office, See Capitol Records, Inc. y, Mercury Records Gorp., 221 F. 24 857. O61, GOS (2d Cir 
1955); Regulations of the Copyright Otfice, 21 Fed. fteg, 6021 (1956) (the Copyright 
Office bag tted all {ts registrations {nto the specific classes eunmerated In sectlon 5). 

See Ladas, The International Protection of Literary and Artistic Property § 829 
LPR Gs Copyright Problems Presented by a New Art, 30 N.Y.U.L. Rey. fos, 

“H.R. Rep. No, 2222, 60th Cong., 2d Sess. 10 (1999), The meanin oe 7 

4 5 A of ‘author’ was 
not isenrsed in the reports on the bill. Herbert Putnam, then Librarian of Congress, In 
speaking of the genera) terms in the fronaned bill, suid “the conrts have followed Congress 
PAC HOE it [author] to Include the originator In the broadest sense, just as they hare 
ae epee tings,’ a8 used in the Constitution, to include not merely HNterary but artistle 
pre ue! ops Arguments before the Committees on Patents of the Senate and House of 
1111900). onjointly, on the bills S. 6330 and H.R. 19858, 59th Cong., Ist Sess. 

Id. at 2. 
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use, in subsection (g¢), of “works of art” rather than “works of fine 
art” as used in the 1870 law. As indicated by its language and the 
roviso at the end, section 5 was intended only as a guide in the classi- 
cation of subjects of copyright. Its practical effect, however, has 
been the same as the specific enumerations of prior statutes.” The 
Copyright Office refuses to register phonograph records under section 
5, and it seems that anything outside the classifications of this section 
has little chance for registration. This refusal is an administrative 
limitation of the meaning of “writings” to those subjects in section 5, 
intimating that Congress did not intend to expend its entire con- 
stitutional grant by section 4.° Professor Chafee advances several 
arguments to support this view: (1) that the protection seems to 
extend only to subjects within the machinery of the act “—thus, rec- 
ords, not easily administered under the present act, are not covered; 
(2) that the word “writings” is to be given a narrower definition in 
the statute than its constitutional definition.” It can be argued also 
that the proviso at the end of section 5 is modified by the rule of 
ejusdem generis, and an object like records does not fit, since all of the 
subjects enumerated convey intellectual conceptions visually. 
_Although, as mentioned above, the extent of “writings” was con- 
sidered, in neither the preliminary * nor the final report  accompany- 
ing this law was there any discussion of the constitutionality of par- 
ticular objects finally covered. As in all the previous laws, this 
lack of discussion shows by implication that Congress felt the enu- 
merated objects fell within the acknowledged broad definition of 
“writings.” 
_ The process of thought in granting protection to new objects is seen 
in the arguments for protecting composers against the unauthorized 
mechanical reproduction of music. In the minority view of the pre- 
liminary report (later adopted in the final report), it is stated: 

If it is proper to extend copyright protection to these mechanical forms of re- 
producing music, an express provision should be inserted in the law. That was 
the course adopted when the improvement of photography made a change in the 
law necessary. Photographs and the negatives thereof were expressly added to 
the list of subjects of copyright." [Emphasis added.] 

Clearly, the thought was not whether the particular object could be 
constitutionally protected but whether it needed protection because of 
the progress of its commercial development. In the President’s mes- 
sage to Congress in 1905, when speaking of the need to revise the copy- 
right laws, part of his description was “they omit provision for many 
articles which, wader modern reproductive processes, are entitled to 
protection.” 75 


_—____ 


nT hafee, supra note 68, at 734-25. 
th Me at 735, udge Learned Hand accepts Professor Chafee's reasoning in spite of 
605 anennge of § 4. Canital Records, Ine. ¥. Mercury Records Corp., 221 F. 2d 657, 

5 (2d Cir, 1955) (dissenting on other grounds), 

Es 59th Cong., 20 Sess. (1907). 
5 Le Rep. No. 2222, GOth Cong., 2d Sess. (1909). 
R He No. 7083, 59th Cong., 2d Sess.. nt. 2, at 4 (1907). 

distt (Emphasis added), It should be pointed out that the reports rarely, if at all, 
oa peulah between the objects protected ane the scope of the protection. The same 
meer Ee one are used for both—need for protection and the promotion of science and the 


76 COPYRIGHT LAW REVISION 


The committee's language, in the final report on the act, lends some 
credence to the proposition that the phrase “To promote the Progress 
of Science and useful Arts” colors the entire clause : 

It will be seen, therefore, that the spirit of any act which Congress is au- 
thorized to pass must be one which will promote the progress of science and the 
useful arts, and unless it is designed to accomplish this result and is believed, 
in fact, to accomplish this result, it would be beyond the power of Congress.7% 

Act of 1912.°—The addition of motion pictures by this amendment 
to section 5 of the 1909 act was the last congressional extension of copy- 
right. Motion pictures already were protected under the photograph 
classification.* The fact that Congress felt it necessary to amend 
section 5 by specifically adding motion pictures is more evidence of the 
ineflicacy of section 4 in extending copyright to objects not listed in 
section 5, Although the addition may have been made merely to make 
classification easier for the Copyright Office, it seems to negate any 
intent Congress may have to expand protection through section 4 to 
the limit of the copyright clause. f 

In the report on this bill, once again, there was no discussion as to 
constitutionality. Protection was recommended because the motion 
picture industry “has become a business of vast proportions. The 
money inyested therein is so great and the property rights so valuable 
that ... the... Jaw ought .. . to give them distinct and definite 
recognition and protection.” * In other words, a new process, pro- 
duced by intellectual effort and having commercial value, had emerged. 
It needed and received protection. . 

Act of 1947.8'—This act codified title 17 of the United States Code 
into positive law. Neither the Senate ** nor House * reports are perti- 
nent to our purpose. 


Proposed Bills 

Many bills which have been introduced in Congress would expand 
copyright protection and bring it into closer harmony with modern 
adpanecs in communicative media. Although these bills have all 
failed of passage, this can be attributed more to fear of incurring the 
displeasure of various interest groups, or fear of the impracticability 
or undesirability of a particular extension of the law, than to fear of 
constitutional barriers. A sampling of some of these bills demon- 
strates the wide range that copyright protection might encompass, if 
the constitutional inhibitions were narrowly construed. 

H.R. 6990.*—In 1930 a bill was introduced in Congress ** which 
provided, in section 1, that— 
copyright is secured and granted...to authors...in all their writ- 


ing... in any medium or form or by any method through which the thought 
of the author may be expressed. 


eat OLE ye No. 2222. 60th Cong., 2d Sess. 6-7 (1909). 
* Act of Aug. 24, 1912. c. 356, 37 Stat. 488. It specifically added: “(1) Motion-picture 
ECIDUIAYES a ches prher dake pRotoplays a 5 x 
merican Mutoacope & Biograph Co. y, Edison . Co., 137 Fed. 262 C.D.NJ. 
1905) : Edison y. Lubin, 122 Fed, 240 (3d Cir. 1903). se i se ge 
Bieta oie No. 756, 62d Cong., 2d Sess. (1912). 
d. at 1. 
™ Act of July 30, 1947, c. 391, 61 Stat. 652. A 1952 law, Act of July 17, 1952, ¢. 923. 
66 Stat. 752, preserved to authors the right of public performance {n books and non- 
ei literary work. There were no reports, pertinent to our quest, accompanying 


ss. Rep. No, 663. 80th Cong., 1st Sess (1947), 
-R. Rep, No. 254, ‘ong., 1st Sess. (1 : 
“71st Cong., 1st Sess. (1929). ese 047) 
cape zoduced by Vestal and referred to Committee on Patents, 72 Cong. Rec. 338 
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Section 37 of this bill enumerates many subjects of copyright and 
then provides a separate classification, section 37(r), for “works not 
specifically hereinafter enumerated.” Doubtless, this section was in- 
tended to remove the block to copyrightability imposed by failure of 
a possible subject of copyright to fit into the specifically listed classi- 
fications.°° Section 37 also provides for express recognition of the sub- 
jects listed, but “the following specifications shall not be held to limit 
the subject matter of copyright.” Section 1, by its grant of copyright 
to authors— 

in all their writings ...in any medium or form... through which the 
thought of the author may be expressed, 

appears to attack the constitutional problem by declaring that “writ- 
ings” can be in any medium or form; thus, there is a congressional 
broadening of the concept by a wider general definition, implicit in 
the wording of this phrase. The wide sweep of this language indi- 
cates the draftsman’s desire to expend the constitutional grant in this 
bill; thus, the language of section 1 leaves the extent of the grant to 
judicial decision. Possibly it is also a hint to the courts of a definition 
of the constitutional phrase that is both feasible and very broad. 
Certainly, the phrase indicates that the bill did not fetter the word 
“vritings” with a requirement that it must be embodied in a par- 
ticular form. Rather, it suggests that the important requirement for 
a writing is intellectual conception, which if present, makes form im- 
material. Although the language of the bill would still seem to re- 
quire embodiment in some concrete form, the words “or by any 
method” would appear to abolish the necessity for concrete form al- 
together. For example, oral delivery would be a “method” of ex- 
pressing the thought of the author.’ A possible constitutional defini- 
tion of “writings” is thus suggested: any intellectual conception of an 
author expressed in a way that communicates it to others. 

From the approach followed by Congress in proposed bills it is 
tenuous and narrow to insist that the framers of the Constitution were 
concerned with the form the copyrighted object took. But even if the 
form is immaterial, it does not follow that the copyrighted conception 
need not be in some physical form; ‘* reasons of policy and con- 
venience might demand concreteness of form without circumscribing 
the manner in which this form is cast. 

After listing (in section 87) classes (a)-(m), which are almost the 
same * as the similarly lettered classes in the present Act, H.R. 6990 
also expanded the specifically enumerated subjects of copyright to 
include scenarios for movies,®! works of architecture and models or 
designs for architectural works,®? choreographic works and panto- 
mimes, the scenic arrangement or acting form of which is fixed in 


"Bowker suggests that ‘in the wider sense . . . a writing Js the record or expression of 
thought or idea.” Bowker, Copyright, Its History and Its Law 66 (1912), In other 


¥, Allied Newspapers, Ltd., [1938] 1 Ch. 106, to the effect that writing is not limited to 
the hysical act of puting something on paper. 


(1938 ; Weil, American Copyright Law 30 (1917); Chafee, supra note 6S, at 504, 
vides for mreproductions of a work of art, including engravings, lithographs, photo- 
h 


engravings, p 
reproduction.” The last phrase shows an intent to cover future advances, and to give 
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writing or otherwise,** phonograph records, perforated rolls, and 
other contrivances by means of which sounds may be mechanically 
reproduced,” and the above-mentioned general classification section.* 

H.R. 12549.2°—In 1931 Congress considered ** H.R. 12549. See- 
tion 1 of this bill is substantially the same as section 1 of TLR. 6990. 
However, the classification section *’ differs from section 37 of ILR. 
6990 in that the catchall subsection in the first bill is absent from this 
bill, as is the section protecting records. The declaration that “the 
following specifications shall not be held to limit the subject matter 
of copyright” ” is present in H.R. 12549, but the omission of records 
from this bill made this phrase ambiguous. If it covered unforesee- 
able subjects, or subjects now in existence that Congress had over- 
looked, the failure to protect records could be explained only as inad- 
yertence or as an indication that Congress did not think records were 


constitutionally protectable. Z ; 
The omission of records might reflect the Patents Committee’s atti- 


tude that neither records nor performers’ renditions are writings. 
The protection of records is basically aimed at protecting either the 
performer's rendition or arrangement, or the record company’s in- 
terpretation, or both, and not the music itself. The Committee might 
have thought this was not a literary creation within the scope of 
copyright as it did not reflect puthorship and denied record protection 
on that ground. This view would allow for broader protection and 
greater possibility of protection outside the enumerated categories. 
However, the view that the omission of records was not indicative 
of congressional opinion that records were not constitutionally copy- 
rightable, either because of Jack of literary creation or because they 
are not writings, is the more probable one since Congress has rarely 
troubled itself with the constitutional problems involved in extending 
copyright protection. If this view is followed, however, it would 


® § 37(p). 
* § 37(q). 


Recommitted to Committee on Patents, Id. at 10595. Reported with amenument, Id. at 
10680, 10690. Recommitted to Committee on Patents, id. at 11549. Reported with 
amendment, id. at 11642. Made special order, fd. at 11994, Debated, id. at 11996- 
12018, 12474. Debated, 74 Cong. Rec. 2006, 2037, 2080 (1931). Passed House and title 
amended, {d. at 2081. Referred to Senate Committee on Patents, id. at 2721. Reported 
with amendment, id. at 5720. Debnted, 1d. at 6102, 6234, 6244, 6449, 6458, 6463, 0470, 
ra ae 6486, 6610, 6654, 6712, 6717, 6722, 

oo. 

# Thid. 

3” A good argument can be made that records are writings in the literal sense of the 
word. he earliest writing is the Assyrian wedge-shaped Inscription made by pressing 
the end of a squared stick into a soft clay cylinder. The phonograph point inseribes 
its record in the same manner upon the disk, for the mechanism only revolves the 
roll, and the point is actuated by the sound vibrations. The word phonograph literally 
means sound writing, the Greek “graph” meaning the same as the Saxon “write.” Bowker, 
op, cit. supra note 87, at 215. 

2 Thix was the view presented to the Section_on Patents, Trade-Marks and Cops- 
rights of the American Bar Association, ABA, Patent, Trade-Mark & Copsright Law 
Section, Committee Keports to be Presented at Annual Meeting 77-78 (193s). But se 
ABA, Patent, Trade-Mark & Copyright Law Section, Committee Reports to be Presented 
at Annual Meeting 16 (1939). See also statement of Louis Frohlich, spokesman for 
ASCAP, in Hearings Authorizing a Composer’s Royalty in Revenues from Coln-operated 
Machines and to Establish a Right of Copyright in Artistic Interpretations Before the 
Subeommittee on Patents, Trade-Marks, and Copyrights of the House Committee oa 
the Judiciary, 80th Cong., 1st Sess. 26 (1947) ; statement of Louis C. Smith, representing 
the Copsrlg t Office, Id. at 264. 

That they are constitutionally copyrightable, see Diamond and Adler, Proposed 
Copyright Revision and Phonograph Records, 11 Air L. Rev. 29, 48 (1940). Cf. Notes 
5 Stan. L. Rey. 433, 458 (1953), 49 Yale L.J. 559, 560 (1940). That they are not, see 
Statement of Louis Froblich, Hearings, supra note 101, at 24. 
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seem to mean that despite the broad catchall clause and the similarly 
broad language of section 1, H.R. 12549 returns to the accepted inter- 
pretation of the present act, so that if a subject does not fit mto an 
enumerated classification, it is unlikely to be protected. Although 
this interpretation creates an ambiguity, in mundane terms it is log- 
ical. The interests opposed to copyrighting records pressured the 
Patents Committee into withdrawing protection for them, and the 
Committee did so, without paying heed to the resultant paradox— 
the prospect that the unamended broad language might either force 
an undesired protection of records or force the putative subjects of 
copyright protection into adherence to the enumerated classifications. 

L?.s 11948, 10976, 10864, and 10740.°—The 72d Congress in 1932, 
held hearings on four proposals all general revision bills, attempt- 
ing, among other things, to expand the subjects of copyright. 

ILR. 11948 provided, in section 1, that “authors are secured copy- 

right in all their writings.” Section 3, entitled “copyrightable 
works,” lists the writings of an author, with subsections (a) to (2) 
giving specific classifications. Subsection (m) is an attempt to pro- 
vide a general classification, and reads as follows: “(the writings of 
an author include] miscellaneous writings including works mentioned 
in section 4 not enumerated above. The foregoing specifications shall 
not be held to limit the subject matter of copyright as defined in sec- 
tion 1 of this Act.” Section 4 is entitled “other works” and provides 
that— 
translations, and compilations, abridgements, adaptations, and arrangements, in- 
cluding sound disk records, sound film records, electrical transcriptions records, 
and perforated rolls, and arrangements and compilations for radio broadcasting 
and television or other versions of works, shall be regarded as new works and, 
to the extent that they are original copyright shall subsist therein. . . . 
Section 8(m), read in conjunction with section 4, seems to add the 
enumerated modes of communication in section 4 to the subject of 
copyright, and is primarily aimed at performers’ rights and other 
rights in the performance of the record. Section 3(m) is also a 
catch-all category which might seem to imply that Congress was in- 
tending to expend all its constitutional power, deferring the decision 
on whether any unenumerated works are writings to the courts. The 
phrase “miscellaneous writings including works mentioned in section 
4” implies that works other than section 4 works are also protectable. 
Section 5(c), which specifically denies copyright to “designs or pat- 
terns,” reinforces this conclusion since the necessity of spelling out 
exceptions demonstrates that Congress thought protection was being 
extended beyond the enumerated works. Again, however, caution is 
advisable in following the maxim ewpresio unius, for the bill might 
contain this exception merely to soothe an agitated interest group, and 
this express exception might not necessarily mean that the draftsmen 
intended to include all else. 

TLR. 10976 is, insofar as pertinent, the same as H.R. 11948.°° H.R. 
10364 modifies the word “writings” by providing in section 1 that 


72d Cong., 2d Sess, (1932). 
Ri TLR. 11948: Introduced by Sirovich and referred to Committee on Patents, 75 Cong. 
Pati 9803 (1932). H.R, 10976: Introduced by Sirovich and referred to Committee on 
Patents, 75 Cong. Rec. 7159 (1932). Reported back, id. at 7519. H.R, 10304: Intro- 
Hie by Strovich and referred to Committee on Patents, 75 Cong, Rec. S722 (1932). 
Ree. 6692 cpa ouced by Sirovich and referred to Committee on Patents, 75 Cons. 
™ Section 5(¢) here is also identical with § 5(c) of H.R, 11948. 


80 COPYRIGHT LAW REVISION 


“authors who create literary, artistic or scientific writings are granted 
copyright therein.” ‘This modification might imply that the congres- 
sional framers considered the word “writings” to include subjects other 
than those of literature, art, or science, such as parts of machinery and 
other objects they did not desire to copyright. An intent to protect 
all writings within the fields of literature, art, or science may be 
inferred since section 3 provides that— 

the literary, artistic, and scientific writings of an author include... (0) com- 
posite works mentioned in section 4 and not enumerated above; and (p) mis- 
cellaneous works embodying literary, artistic or scientific creations of authors. 

Section 4 is the same substantially as section 4 in H.R. 11948. Thus, 
ELR. 10364 seems to go slightly further in expressing desire to copy- 
right works not specifically listed than does H.R.s 10976 or 11948, 
since section 3(p) is a new and separate general classification, in addi- 
tion to the classification in section 8(0). However, section 3(m) in 
H.R.s 11948 and 10976 indicates that section 4 works are not the only 
works registrable in that category, since it says “miscellaneous writings 
including works mentioned in section 4,” whereas the equivalent sec- 
tion 3(0) in H.R. 10364 indicates that the section 4 works are the sole 
works registrable under section 3(0). Hence, in the latter bill, a 
separate category is needed for works not listed in either section 3 or 
section 4. That is, section 8(m) in H.R.s 11948 and 10976 includes 
the same subjects as are included in sections 3(0) and 3(p) of ILR. 
10364. Thus, the desire to expend the entire constitutional grant is 
not expressed much more strongly in H.R. 10364. However, congres- 
sional awareness of the uncertainty regarding the extent of coverage 
under sections 4 and 5 of the present act *°° is reflected in the strength 
of the language in all three bills.” 

H.R. 10740 is similar to H.R. 10364, except that miscellaneous works 
embodying literary, artistic, or scientific creations are combined in 
one classification with section 4 works. 

S. 30472°%—This bill would have amended section 4 of the 1909 
act * to read: 
that the works for which copyright may be secured under this Act shall include 
all the writings of an author, whatever the mode or form of their expression. 
This language, although similar to that of H.R. 6990,"° is not as 
sweeping. Also, the amendments to section 5 of the 1909 act, which 
add “choreographic works and pantomimes, the scenic arrangement of 
acting form of which is fixed in writing or otherwise,” “* “works of 
architecture, or models or designs for architectural works,” and 
“works prepared expressly for radio broadcasting, or for recording by 
means of electrical or mechanical transcription, including programs 


3 See text of §§ 4, 5 in notes 61, 62 supra. In §5 sce particularly the final clause. 

7 Section 5(c) in H.R. 10364 is also identical with § 5(c) in H.R.s sore and 11948. 
This is additional evidence that the Committee thought it was copyrighting everythin: 
that could be copyrighted, since it felt {t necessary to specifically exempt what it did 
not 3 poate CONE 5 

‘ong., Ist Sess. (1935). Introduced by McDuffy and referred to Committee on 

Patents, 9, pone: Rec. 9257 (1935). Reported back, id. at 9414. Debated, id. at 10059, 
12054, 12181, 12249, 12257, 12475, 12559, 12611. Amended and passed in Senate, Id. 
at 12615. Referred to House Committee on Patents, id. at 12904. Debated, SO Cong. 
Rec. 1942 (1936). 

Se dat eC tanowt 

ee quote in text following note 86 supra. 
741 See note 62 supra. : : 
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and continuities insofar as they embody original work of author- 
ship,” ™ indicate a lack of intent to copyright everything copyright- 
able under the Constitution. Although the phrase at the end of sec- 
tion 5 in the 1909 act "° is presumably left intact and section 4 contains 
sweeping language, the difficulty in determining whether the statute 
would copyright anything not enumerated within it, which was 
experienced under the 1909 act, is present here. 

H.R. 11420.°—In 1936, during the 2d session of the 74th Congress, 

FLR. 11420 was introduced into committee.” Section 4 of this bill is 
the same as in S. 3047 above, and section 5 is also substantially similar, 
except for subsection (0), which provides for registration of “miscel- 
laneous writings, including works mentioned in section 6 not enumer- 
ated above.” Section 6 rea ds, “copyright shall subsist in compilations, 
abridgments, translations, dramatizations, adaptations, picturizations, 
novelizations, and arrangements.” Section 7 specifically denies copy- 
right to “designs, or textiles, or patterns for wearing apparel, or pic- 
torial representations of such designs or patterns” "8 or to— 
renditions, interpretations, mechanical and electrical recordings and transcrip- 
tions, in respect of any work the author of which shall not have consented in 
writing to the securing of copyright in such . . . recordings. . . .% 
The latter clause by implication protects these interpretations of rec- 
ords when the author has consented. Since there is no specific classifi- 
cation section for records, this protection indicates that the specific 
classifications of section 5 are not exclusive and reinforces the view 
that section 5(0) meant to spend the entire constitutional grant. Al- 
though section 5(n) classifies for registration “works prepared ex- 
pressly for radio broadcasting or for recording by means of electrical 
or mechanical transcription,” these are not the same subjects as in 
section 7(d). The section 5(n) grant is unconditional whereas the 
section 7 grant forbids copyright without consent of the author. The 
only way to resolve this ambiguity is to interpret “works prepared 
.. . for recording” as not including “interpretations . . . in such re- 
cordings.” A further indication that these subjects are not the same 
is the fact that in H.R. 10632, mentioned below, both are included in 
section 5 °° and are thus established as separate categories. 

H.R. 10632.\*—This bill, introduced * at the same session as H.R. 
11420, would have amended section 4 of the present act by providing— 
That the works for which copyright may be secured . . . shall include all the 
writings of an author, whatever the mode or form of their expression, and all 
renditions and interpretations of a performer and/or interpreter of any musical, 
literary, dramatic work, or other compositions, whatever the mode or form of 
such renditions, performances, or interpretations. 

This broad language suggests the correctness of Professor Chafee’s 
theory that the word “writings” in the statute is more narrowly defined 
than it is in the Constitution.“* Here, section 4 gives copyright to “all 

writings of an author . . . and all renditions and interpretations 


mbes 62 
note 62 supra. 
uy f4th Cong., 2d Sess. (1936 


as 
crggqntreduced by Strovich and referred to Committee on Patents, 80 Cong. Rec, 2725 
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sa fath Cong., 2 Sess, (1936). 

mg duced by Daly and referred to Committee on Patents, 80 Cong. Rec. 1086 (1936). 
te Chafee, supra note 68, at 504. 
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ofa performer. . . .” Since this grant shows that renditions are some- 
thing more than writings, and since Congress cannot constitutionally 
protect anything but a writing, it seems that the draftsmen were fol- 
lowing Professor Chafee’s idea and saying that constitutional concept 
of authors and writings includes at least those renditions and perform- 
ers covered by the statute. But the poor draftsmanship of many of 
the copyright bills forbids implying too much from this language 
which may have been inadvertent. 

Section 5 of the 1909 act is amended to include, among other 
things, “works prepared expressly for radio broadeasting, or for 
recording by means of electrical or mechanical transcription.” ™ 
Subsection (n)° provides for registration of— 
the interpretations, renditions, readings, and performances of any work when 
mechanically reproduced by phonograph record, disks, sound-track tapes, or any 
and all other substances and means, containing thereon or conveying a reproduc- 
tion of such interpretations, renditions, readings, and performances. 

It. is puzzling to determine the borderline hetween section 5(0) and 
5(n).a distinction not so obviously drawn as in H.R. 11420." 

TLR. 127028—This bill ** provided for amending section 5(m) 1" of 
the present act by substituting “recordings which embody and preserve 
any acoustic work in a fixed permanent form .. . on any... (sub- 
stance) . . . by means of which it may be acoustically communicated 
or reproduced.” This seems to have been primarily aimed at protect- 
ing performers’ rights by extending the concept of writings to include 
communications through the sense of hearing, if such communications 
are embodied in some concrete object.**? 

Conclusions—The most apparent fact which can be drawn is that 
the constitutional definition of “writings” has not been the controlling 
factor in Congress’ decisions on the extension of copyright protec- 
tion.*? Since 1790 Congress has shown a readiness to protect property 


44 See note 62 supra. 

13 § 5(0). 

4 This ig probably a misprint for subsection (p), since it succeeds subsection (0). It is 
printed this way in Hearings, supra note 101, at 8-10. For statements urging passage of a 
similar bill, see ibid, For statements urging defeat, see statements of Gene Buck, jd. at 18, 
and Louis Frohlich, id. at 24. 

27 See text at notes 119-20 supra. 

25 80th Cong., 1st Sess. (1947). 

pqancoauecs by Scott and referred to Committee on the Judiciary, 93 Cong. Rec. 552 

1947). 

( 1% See note 77 supra. 

31 The subcommittee of the American Rar Association Section of Patents, Trade-Marks 
and Copyright Law disapproved this section of the bill. ABA, Patent, Trade-Mark & 
Copyright Law Section, Committee Reports to be Presented nt Annual Meeting 1053 (1948). 
Arguments by witnesses on the unconstitutionality of proposed copyright bills has not 
prevented Congress from passing dubious sections in the past. Opponents of §1, whieh 

ave rights of mechanical reproduction to copyright owners, and thus overrode White-Smith 

usic Publishing Co. v. Apollo Co., 209 U.S. 1 (1908), contended this section was un- 
constitutional. The view was that the Constitution states that authors shall be protected 
in their writings, and thns they could not be protected against means other than writings, 
Statement of Horace Pettit, in Hearings Before the Committees on Patents of the Senate 
and House of Representatives, on Pending Bills to Amend and Consolidate The Acts Re 
specting Copyright 278 (1908). The rejection of this argument and the many sub silentlo 
decisions upholding the constitutionality of this part of the 1909 act indicate either that 
the authors’ rights to prohibit use by anyone }s not restricted to use through writlo 
contrary to Mr. Pettit's contention, or that all of the § 1 rights, which deal with the 
exclusive rights of copyrizht owners, are “writings.” If that Intter view {s followed, 
the definition of “writings” would be expanded so far that 1t would even include oral works 
under §1(c). The first vlew is probably the correct one. 

It was also contended that the provision in § 1(e), granting a compulsory Mcense to 
all record menufacturers as soon as one recorded the song, was unconstitutional as viols- 
tive of the constitutional phrase “exclusive right.” See, e.c.. Statement of Nathas 
Burkan, Counsel, Musie Publishers Ass'n, id. at 233, 234; Statement of Robert Under 
wood Johnson, Secretary, Copyright League, id. at 361. Nevertheless, the section was 
passed. See Fenning, The Origin of the Patent and Copyright Clause of the Constitu- 
uon, 17 Geo, LJ. 109 (1929) ; Note, 22 Chi. L. Rev. 920 (1955). 
edna in the reports or hearings can an instance be found when it has controlled 
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having commercial value, although the bills have often been ambiguous 
and poorly drawn.*** 
CASE LAW 


Largely unnoticed and unquestioned, the courts have interpreted the 
copyright provision of the Constitution * far beyond its literal word- 
ing. Very few courts have decided the question of copyrightability 
on the basis of whether particular objects were literally “writings” 
produced by “authors” or whether the framers intended the objects 
in question to be protected. As a matter of fact, very few courts even 
deal with the Constitution in their decisions delineating the proper 
subject matter of copyright. 

Even when the courts discuss the words in the Constitution, the 
analysis rarely includes any discussion of the literal or plain meaning 
of “writings” and “authors” or what the framers of the Constitution 
meant and why they used such explicit and limiting words. These 
words and their Poiticabil ity to copyright subject matter are discussed 
onan entirely different level of meaning. 

These courts feel that section 8 (exclusive of “inventors” and “dis- 
coveries”) gives Congress the basic power to regulate copyrights; the 
clause “to promote the Progress of Science and useful Arts” embodies 
the various objectives and purposes of copyrights; the phrase “by 
securing for limited Times . . . the exclusive Right” sets forth the 
method by which these objectives are to be accomplished; and 
“writings” and “authors” require that subjects must conform to cer- 
iain principles, such as originality, creativity, and intellectual thought, 
before they are entitled to protection. In no instance is the particular 
form in which the object may exist the controlling consideration. 

Th only two cases has the constitutionality of copyright legislation 
been passed upon by the United States Supreme Court. In the Z'rade- 
Mark Cases *** the power of Congress to include objects used as trade- 
marks, such as engravings, etchings, and prints, was questioned. Their 
copyrightability was rejected, not on the ground that they were not 
literary productions, but rather because they lacked originality and 
creativity. In the second case, Burrow-Giles Lithographic Co. v. 
Sarony,° the question of whether photographs were writings, 2¢., 
literary productions, was thoroughly discussed. The Court rejected 
4 literal interpretation of writings and held the photographs were 
copyrightable. 

Most courts have followed Burrow-Giles and assumed that the 
framers of the Constitution “by writings . . . meant the literary 
Productions of . . . authors.” *** Likewise, in a frequently cited 

ision of the Seventh Circuit, Court of Appeals denying copyright 
protection to ticker tape reports of current events, the court said that 
unquestionably the framers of the Constitution had authorship of 
literary productions in mind in vesting Congress with power under 
article I, section 8, and if “the intention of the framers... [were] 
to give boundary to the constitutional grant, many writings, to which 
copyright has since been extended, would have been excluded.” *8 


AIt tg . . . ¥ 7 whe = 
Sonal Soe ees Bares d that this is the only area in copyright law where congres: 
16 Gets TET, $8, cl. 8 
.S. 82 (1879). 
211 us. 
Td at ERee (1884). 
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Despite this restricted interpretation of the original meaning in- 
bonded by the framers, the courts do not seem to consicer the literal 
definition of “writings” binding in deciding the issue of copyright- 
ability. Occasionally, a court will refuse to extend protection to a 
particular object on the ground that it does not wish to expand the 
concept of “writings,” but there seems to be no doubt these courts 
thought Congress could so expand it. i } 

Whether they are granting or withholding copyright protection, the 
courts agree that the words “writing” and “authors” should be liber- 
ally construed."° Various phrases have been used to express this 
idea: “the words have received a broad interpretation by the 
courts”; ™ “both these words are susceptible of a more enlarged defini- 
tion”; ** “here as elsewhere, the constitution under judicial construe- 
tion, has expanded to new conditions as they arose”; ** and “the 
history of the copyright Jaw does not justify so narrow a construction 
of the word ‘writings’.”** It is clear that even though they express 
the belief that the Constitution was intended only to give power to 
Congress to protect literary productions, they consider neither them- 
selres nor Congress limited to protecting this form of subject matter. 
Apparently fazer y. Stetn states the currently accepted view that, at 
least since the decision of Burrow-Giles in 1884, the question is settled 
and it has been “made clear that ‘writings’ was not limited to chirog- 
raphy and typography.” 1° 
Definitions of “Writings” and “Authors” by the Courts 

Writings.—The courts do not define writings as the from a particu- 
lar subject matter but rather they determine if the subject matter 
meets certain standards or principles to which all objects, whatever 
their form, must conform if they are to be entitled to copyright 
protection. Writings, thus, are defined not in terms of concrete, 
tangible forms, but in terms of principles and standards. 

Tn the first definitive statement of the meaning of writings, the 
Supreme Court in the Zrade-Mark Cases held that Congress had no 
power to protect trade-marks under article I, section 8, not because 
trade-marks were not in the form of “writings” as it might have 
declared by literally interpreting the word, but because writings of 
authors require originality. The Court went on to say that— 
while the word writings may be liberally construed, as it has been, to include 
original designs for engravings, prints, etc., it is only such as are original, and 


aire founded in the creative powers of the mind. The writings which are to be 
protected are the fruits of intellectual labor, embodied in the form of books, 


prints, engravings, and the like.” 


See Music Publishing Co. y. Apollo Co., 209 U.S. 1 (1908) (player piano rolls) ; Atlas 
Mfg. Co. ¥. Street & Smith, 204 Fed. 398 (Sth Cir.), appeal dismissed, peri U.S. 548, cert. 
denied, 231 U.S. 755 (1913), cert. denied, 232 U.S. 724 (1914) (title of literary work); 
Capitol Records, Inc. v. Mercury Records Corp., 221 F. 2d G57 (2d Cir. 1955) ; J. L. Mott 
Iron Works y, Clow, 82 Fed. 316 (7th Cir. 1897) (catalogue of pictures) ; Jack Adelmas 
Inc. v. Sonners & Gordon, Inc., 112 F. Supp. 187 (S.D.N.Y. 1934) (dress). 

4 Trade-Marlk: Cases, 100 U.S. 82 (1879) ; Courier Lithographing Co. v. Donaldson Lith 
graphing Co., 104 Fed. 993 (6th Cir. 1900), rev’d sub now. Bleistein y. Donaldson Litho 
graphing Co., 188 U.S. 239 (1903) (the Supreme Court reversed the circuit court on the 
xround that it had interpreted this section of the Constitution too narrowly) ; J. L, Mott 
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Since trade-marks were the result of use or accident and not of 
“fancy,” “imagination,” “genius,” or “laborious thought,” ™ they were 
not entitled to copyright protection. 

In similar words, the Supreme Court in 1884 held that Congress 
had the power to protect photographs, not because they were a form 
of literary production, but because writings included all forms “by 
which the ideas in the mind of the author are given visible expres- 
sion.” 48 Since the author of the photographs proved the— 
facis of originality, of intellectual production, of thought, and conception .. . 
{they were in the] class of inventions for which the Constitution intended that 
Congress should secure to him the exclusive right to use, publish and sell. . . 2” 

On the basis of these two cases, other courts have similarly defined 
these words in terms of principles and standards, such as: “the ex- 
pression of an idea, or thought, or conception” ™ of the one who takes 
the photograph; subjects which “convey or are capable of conveying 
the thought of an author”; ** “creative, intellectual or aesthetic labor 
in the production of a concrete, tangible form” resulting in an 
artistic creation; results and “fruits of intellectual labor”; * and 
“labor of the brain in these useful departments of life.” ** 

Courts have expressly held the following objects to be “writings”: 
an interest and discount time teller consisting of a diagram in con- 
trasting colors with words, markings, and numerals;* pictorial 
illustrations of women’s dresses; * code words for cable correspond- 
ence; **7 a motion picture photoplay film; * and a chart for analyzing 
handwriting. ven in these cases which declare a specific subject 
to be a writing instead of saying a writing is the idea or expression 
of the thought or conception of the author, the courts say these ob- 
jects are writings because they are original intellectual and creative 
conceptions. Sane 

It is interesting to note that in the cases involving the motion pic- 
ture photoplay film and the handwriting chart, the courts discussed 
section 4 of the Copyright Act °° which grants copyright protection 
to “all the writings of an author.” Section 5 classifies the works for 
copyright registration but states that these pee “shall not 
be held to limit the subject matter of copyright as defined in section 
4°21 Both courts held that if the objects in issue could not be prop- 
erly classified within the subjects mentioned in section 5, they were 
meant to be included as “writings” under section 4.1 Section 5 cer- 
tainly specifies all forms of literary production so, to these courts at 


17 Ibid. 
5 pierow Giles Lithographic Co. v. Sarony, 111 U.S. 53, 58 (1884). 
- a b 

nee” Mutoscope & Biograph Co, v. Edison Mfg. Co., 187 Fed. 262, 265 (C.C.D.NJ. 
mation Co. v. Warner, 161 F. 2d 910, 911 (D.C. Cir.), cert. denied, 332 

2 Hoague-Sprague Corp. v. Frank @. Meyer Co., 31 F. 2d 583 (E.D.N.Y. 1929). 

8 J. L. Mott Iron Works vy. Clow, 82 Wed. 316, 818 (7th Cir. 1897). = A 

™4 National Tcl. News Co. v. Western Union Tel. Co., 119 Fed. 294, 297 (7th Cir. 1902), 

8 Pdwards & Deutsch Lithographing Co. vy. Boorman, 15 F, 2d 35 (7th Cir. 1926). 

National Cloak & Suit Co. y. Kaufman, 189 Wed, 215 (C.C.M.D, Pa. 1911). 

4 Reisa y. National Quotation Bureau, Inc., 276 Fed. 717 (S.D.N.¥, 1921). 

“4 Metro-Goldwyn-Mayer Distributing Corp. v. Bijou Theatre Co. 3 F. Supp. 66 (D. 
Mass. 1933). 

™“ Deutsch v, Arnold, 98 I’. 2d 686 (2d Cir. 1938). 

1917 U.S.C. § 4 (1952). See wording in note 61 supra. 

17 U.S.C. § 5 (1952). See note 62 supra. x Diatribul 

18 Deutsch v. Arnold, 98 F. 2d 686, 688 (2d Clr. 1938) ; Metro-Goldiryn Mayer Distribut- 
ing Oorp. v. Bijou Theatre Co., 3 F. Supp. 66, 72 (D. Mass. 1983). 
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least, “writings” does not relate to the form of the object but to cer- 
tain principles and standards generally consistent with those set 
forth in the Z’rade-Mark Cases and Burrow-Giles. 

The fact that courts do not consider “writings” a limitation on form 
does not mean that any form or subject is entitled to copyright protec- 
tion. “Writings” is defined as the expression or form by which the 
original ideas of the author are given expression. Writings according 
to the courts are the results, fruits, or conceptions of original or creative 
intellectual thought or labor, with the primary emphasis on originality 
and intellection. « 

Authors—Probably the most frequently quoted definition of the 
nature of authorship is that of Lord Justice Cotten in Votiage v. Jack- 
son?® in 1883, stating that authorship involved “originating, making, 
producing, as the inventive or master mind, the thing which is to be 
protected, whether it be a drawing, or a painting, or a photograph.” 

Similarly, a circuit court has stated that if the product would not 
have found existence in the form presented but for the distinctive 
individuality of mind from which it sprang, and if in makeup there 
is evinced some peculiar mental endowment, there is authorship.” 
Another case defined authors as “all who exercise creative, intellectual, 
or aesthetic labor in the production of a concrete, tangible form.” ? 
Interestingly, one court stated that a “man who goes through the 
streets of a town and puts down the names of each of the inhabitants, 
with their occupations and their street numbers, acquires material of 
which he is the author” 2 and is entitled to copyright protection. 

From these definitions of “authors,” it is apparent that an author is 
not defined as a type of writer, but is analyzed on the same conceptual 
level as “writing.” 

Some courts rely heavily on a broad definition of authorship to 
support their conclusions as to the copyrightability of a particular 
object.1% It is an expanding rather than limiting word. 


Reasons Given by the Courts for their Broad Interpretation of 
“Writings” and “Authors” 

Such a broad definition and subtle interpretation of the rather 
precise and explicit words in section 8 would seem to require a great 
deal of explanation and rationalization on the part of the courts. 
Such, however, is not the case. Most courts probably feel Burrow- 
Giles settled the issue and therefore do not discuss the reason for their 
interpretations. However, the Supreme Court in Burrow-Giles and 
a number of other courts have given reasons for their decisions. 

Tt should be made clear at the beginning of this discussion that the 
reasons given are usually mere dicta. However, these analyses, 
whether relevant or not to the particular holding in the case, are im- 
portant because these are the basic assumptions and foundations upon 


13.11 Q.B.D. 627 (1883). 

341d. at 635. 

#@ National Tel. Neics Co. v. Western Union Tel. Co., 119 Fed. 294, 298 (7th Cir. 1902). 

34 Hoague-Sprague Corp. y. Frank C. Meyer Co., 31 I, 2d 588, 584 (.D.N.Y. 1929) 
(author of shorbox Frrappines). 
cee Circular Publishing Co. vy. Keystone Publishing Co., 281 Fed. 83, 88 (2d 

* See, ef. Rushton vy. Vitale, 218 I. 24 434 (2d Cir. 1955); Alfred Bell & Co. v- 
Catalda Fine ay Inc., 191 F, 24 99 (2d Cir. 1951); Trifari, Krussman & Fishel, Inc. 
vy. Charel Co., 134 FP. Supp. 551 (S.D.N.Y. 1955); Falk v. Donallson, 357 Fed. 32 
(C.C.S.D.N-Y. 1893). But see International News Serv. y. The Associated Press, 248 
ope tee (1918), where the concept of author was used to find the report of news 
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which the courts have built the entire body of copyright law. With- 
out these basic assumptions or rationalizations, whether expressly 
stated or not, the only conclusion one can reach is that for approxi- 
mately 150 years Congress and the courts have been operating outside 
and in violation of an express power delegated to Congress. 

1. Reliance on Congressional Interpretation—Some courts will 
justify their decisions on the ground that Congress for over 100 years 
has included objects in copyright statutes which are clearly not writ- 
ings in the narrow literal sense of that word. This attitude was ex- 
pressed by the Supreme Court in the Burrow-Giles case when it stated: 
The construction placed upon the Constitution by the first act of 1790, and the 
act of 1802, by the men who were contemporary with its formation, many of 
whom were members of the convention which framed it, is of itself entitled to 
very great weight, and when it is remembered that the rights thus established 
have not been disputed during a period of nearly a century, it is almost con- 
clusire. ... These statutes certainly answer the objection that books only, or 
writing in the limited sense of a book and its author, are within the constitutional 
provision.*” 

In a subsequent case affirmed by the Supreme Court, the Court of 
Appeals for the Second Circuit expressed a similar view. The “history 
of the Copyright law does not justify . . . narrow construction of the 
word ‘writings’.” 7" The court went on to say in substance that since 
Congress has construed “writings” to cover various forms of expression 
including maps, charts, engravings, prints, paintings, and statuettes, 
and this action has been acquiesced in over fifty years, writings should 
not be strictly or narrowly interpreted by the courts."? 

These cases are significant not only becanse they uphold the power 
of Congress to protect subject matter beyond the common sense defini- 
tion of “writings,” but also for their frank reliance on congressional 
enactments as legitimate interpretations of the constitutional extent 
of the term. While it is well settled that the judiciary considers con- 
gressional interpretation strongly persuasive, the courts cannot rely 
on it as conclusive. Their constitutional duty under the principle of 
judicial review would prevent allowing Congress to determine finally 
the extent of its delegated powers. Thus, some courts have found it 
necessary to explain their actions on grounds independent of congres- 
sional actions in the copyright field. 

2. Dominance of the Phrase “to Promote the Progress of Science 
and Useful Arts.”—Under this approach the courts have interpreted 
section 8 so as to emphasize the basic power of Congress to promote 
the progress of science and the useful arts. Congress under this gen- 
eral power need not be closely restricted by the additional but secon- 
dary qualifications in section’S. It can be argued, therefore, that the 
courts should not interpret “writings” and “authors” literally and by 
so doing hinder progress. 

For example, motion pictures were held to be photographs under 
the 1865 statute because to say that motion pictures were unknown 


2 eg., Harper & Bros. vy. Kalem Co., 169 Fed. 61, 64-65 (2d Cir, 1909), afd, 
22 U.S. 55 (1911) : Metro Goldwyn-Mayer Distributing Corp. ¥. Bijou Theatre Co., 3 


(1911), 
1d. at 64-65. 
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when the act covering photographs was passed in 1865 seemed to beg 
the question. “Such construction is at variance with the object of the 
act, which was passed to further the constitutional grant of power ‘to 
promote the Progress of Science and useful Arts’.” 77° Likewise, an- 
other court held that the act of Congress including illustrations was 
passed in execution of the power which had as its object the promotion 
of science and the useful arts. Since a liberal construction of the 
clause would give effect to “its tenor and true intent,” pictorial illustra- 
tions used to advertise dress fashions were considered the “writings 
of an author” under the Constitution.“ Original recipes on a label 
were protected because they possessed some value as intellectual com- 
positions and also because they served some purpose in promoting the 
progress of useful art, z.e., the progress of culinary arts. : 

In a leading case on the copyright protection of three-dimensional 
objects, Pellegrini v. Allegrinz}” the question of whether a statuette 
which constituted a candleholder was a “writing of an author” was 
not mentioned. Instead the court stated that the— 
motive underlying design patents and copyrights of works of art is one which is 
readily appreciated. The beautiful and the development of a love of the beauti- 
ful and of the artistic sense and taste is as much necessary to a well-rounded 
life as are the useful things. A like comment applies to our national life. 


It is well, therefore, to encourage the production of works of art. This policy 
is in line with, and in one sense an extension of, the policy avowed in our Consti- 


399 197 


tution “To promote the Progress of Science and useful Arts. 


It is interesting to note that some courts will consider this phrase in 
section § asa limitation on subjects which may be copyrighted. How- 
ever, even considered as an additional limitation to the standards set 
forth in the 7’rade-Mark Cases **® and Burrow-Giles, it is still ana- 
lyzed as the basic power giving Congress the right to expand rather 
than restrict copyright protection. 

In J. L. Mott Iron Works vy. Clow,®° a case often cited for its reason- 
ing but probably overruled by the Supreme Court in Bleistein v. 
Donaldson Lithographing Co.,\* illustrations in a price catalogue of 
bathtubs, slop sinks, and washbowls were considered not copyright- 
able, the court saying : 

Large discretion is lodged in the Congress with respect to the subjects which 
could properly be included within the constitutional provision; but that discre- 
tion is not unlimited... . [It] is restricted to the promotion of the progress of 
science and the useful arts.” 
This court approved the definition of writings set forth in the T7rade- 
Mark Cases and Burrow-Giles but implied that even if these illustra- 
tions met the standards of these cases, which it doubted, the most im- 
portant part of the section was the promotion of science and art. 
Although all of these courts consider the principles of originality, 
creativity, and intellectual thought set forth in the Z’rade-Mark Cases 


31 Edison y. Lubin, 122 Fed, 240, 242 (3d Cir. 1903). 
ea OlaoR re pute Ole, ye now pane pe eS 215, 217-218 (C.C.M.D. Pa. 1911). 
‘arg ercantile Oo, vy. Breche' chte; .» 295 Fed. 82 . 1924). 
+2 F, 2d 610 (B.D. Pa. 1924). oe eee. (SERChes 2038) 
71d. at 610-611. 
3100 U.S. 82 (1879). 
37111 U.S. 53 EAL 
1 82 Fed. 316 (7th Cir. 1897). 
82 Ted at 31890, See al 
Ped. a’ 20. See discussion in Hichel y. Marcin, 241 Fed. 404, 408-09 
AS DENS 1913), in which the court denied copyright protection to the fundamental plot 
eee ay; Se EEG een obIece sos copyright was to promote science aed 
tobe oe on hoes eas and conceptions from the stock of materials 
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and Burrow-Giles binding on them, their analyses center primarily on 
the question of whether the object for which protection is sought 
promotes the progress of science and the useful arts. The form of the 
object in each of these cases is not the controlling factor. If the pro- 
tection of the particular subject in question through copyright will 
fulfill what they consider the overriding purpose of section 8, it is en- 
titled to such protection whether or not it is literally a writing. Thus, 
if “authors” and “writings” were given a narrow construction it would 
hinder rather than foster this progress. Writings must mean more 
than mere form alone or the whole purpose of the constitutional grant 
of this power to Congress would be frustrated. 

3. Article I, Section 8, Clause 8 of the Constitution Embodies the 
Basie Ideas and Principles of the Copyright Concept.—This interpre- 
iation is based on the assumption that the Constitution gives Congress 
power to regulate copyright and, therefore, it should be expanded or 
restricted in accord with the purposes and objects of the concept of 
copyright. In other words, the courts look at the reasons for the 
existence of copyright protection, both statutory and common law, 
and grant or withhold such protection on the basis of these reasons. 
This approach quite naturally leads to an interpretation of “writings” 
and “authors” in terms of copyright principles. Undoubtedly, the 
courts are basing this analysis on the grant to Congress of the power 
“To promote the Progress of Science and the useful Arts.” However, 
the courts in this interpretation of the clause do not analyze it strictly 
in terms of promoting progress, but rather taking clause 8 as a whole, 
they consider it an embodiment of copyright. Therefore, in order to 
determine what subjects are proper for copyright protection one must 
look at the reasons for the existence of copyright and if protection of 
the particular form in question is in line with these basic reasons, then 
itisentitled to protection under the Constitution. 

The courts apparently divide the basic reasons for the existence of 
copyright protection into roughly three catagories: (1) the inherent 
right of an author to his own works; (2) the right of an author to the 
rewards and fruits of his labor to encourage further production of such 
subjects; and (3) the benefit the public will derive from such en- 
couragement to authors resulting in creation of objects of beauty and 
works which will increase the public’s knowledge of the arts and 
Sciences. 

With respect to the inherent right of an author to his own works the 
Supreme Court in Burrow-Giles stated that it is not— 
to be supposed that the framers of the Constitution did not understand the 
nature of copyright and the objects to which it was commonly applied, for 
copyright, as the exclusive right of a man to the production of his own genius 
or intellect, existed in England at that time... 2 
Although this reasoning seems to contradict the earlier statement in 
this case that “writings” means “literary productions,” * the Court 
felt that this was a logical interpretation since the whole question of 
the exclusive right to li terary and intellectual productions had been 

teely discussed in the contest in England over the Statute of Anne, 
Prior to the adoption of the Constitution.’ 

_ 


9111 ULS, 
a, at 58. 
none, c. 19 (1710). 
“See Millar ¥. Taylor, 4 Burr, 2303, 98 Eng. Rep. 201 (K.B. 1769). 
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In 1907 the Supreme Court again used this same A aoe to the 
Constitution in protecting a painting from being copied, stating that 
the foundation of copyright was the “natural dominion which every- 
one has over his own ideas . . . embodied in visible forms or char- 
acters.” +8 In the same year an Illinois circuit court of appeals held 
that a copyrighted piece of sculpture was entitled to protection be- 
cause protection was in— 

accord with the reason and spirit of thelaw.... [T]he copyright acts “secure 
to the author the original and natural rights, and it was said that the various 
provisions of the law in relation to copyrights should have a liberal construe- 
tion, in order to give effect to what may be considered the inherent right of the 
author to his own work.” 

However, this inherent right is not so much control over the “physi- 
cal thing created, but the right of printing, publishing, and copy- 
ing.” 8° Thus, since section $ embodies the rights of copyright, Con- 
gress has the power thereunder to protect the inherent right of the 
author to the publication and reproduction of his works of art or 
literature, and any statute which does so is valid. 

Overlapping this idea of the “inherent right” is the idea that a 
person is entitled to the rewards and fruits of his own labor which, 
in essence, means the right to publish, copy, and sell such works. As 
the Supreme Court said in Mazer v. Stein, “sacrificial days devoted 
to such creative activities deserve rewards commensurate with the 
services rendered.” *” Previously, the Supreme Court had on two 
other occasions expressed this same feep hy Similarly, a federal 
district court stated that “men of ability who employed their time for 
the service of the community, may not be deprived of their just merits 
and the reward of their ingenuity and labor.” 2° 

The third basic category of the concept of copyright is securing 
benefit for the public through granting temporary monopolies, This 
interpretation was succinctly stated by the Supreme Court in A/fazer 
y. Stein when it stated that the copyright law was 
“intended definitely to grant valuable, enforceable rights to authors, publishers, 
ete., without burdensome requirements; ‘to afford greater encouragement to 
the production of literary (or artistic) works of lasting benefit to the 
world.” .. . The economic philosophy behind the clause empowering Congress 
to grant... copyrights is the conviction that encouragement of individual 
effort by personal gain is the best way to advance public welfare through the 
talents of authors and inyentors. . . .” 

_in an interesting case the Supreme Court held states could tax copy- 
righted motion pictures in spite of the argument that copyrighted ob- 
ee were immune because protected by federal law. ‘The Court held 

nat— 


the mere fact that a copyright is property derived from a grant by the United 
States is insufficient to support the claim of exemption. Nor [does] the fact, 
that the grant is made in furtherance of a governmental policy of the United 
States, and because of the benefits which are deemed to accrue to the public in 

ue (einai of that policy, furnish ground for immunity [from state taxa- 
on]. 
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The Court in its discussion of the nature of copyright under the 
Constitution said that 
the sole interest of the United States and the primary object in conferring the 
monopoly lie in the general benefits derived by the public from the labors of 
authors. A copyright, like a patent, is “at once the equivalent given by the pub- 
lic for benefits bestowed by the genius and meditations and skill of individuals 
and the incentive to further efforts for the same important objects.” 

The creator of a cartoon character of a horse was granted protection 
against reproductions of the horse in the form of toys, on the ground 
that it is “the commercial value of his property that... is pro- 
tected,” and this is done “to encourage the arts by securing to him 
the monopoly in the sale of the objection of the attraction,” ™ 

This interpretation has been used as one of the grounds to deny 
copyright protection to certain subjects. In these cases, the courts 
state that because protection of the particular subject matter would 
not benefit the public it is not entitled to protection. In the case involy- 
ing illustrations of bath tubs and slop sinks one of the grounds on 
which they were declared unprotected was the fact that the object 
of the constitutional provision— 
was to promote the dissemination of learning, by inducing intellectual labor in 
works which would promote the general knowledge in science and useful arts. 
It sought to stimulate original investigation, whether in literature, science or 
art for the betterment of the people, that they might be instructed and improved 
with respect to those subjects.” 

In very similar words a New York district court refused to grant 

rotection to a fundamental plot which had been common property 

fore the author wrote his play. “Copyright protection is extended 
to authors, mainly with a view to inducing them to give their ideas 
to the public so that they may be added to the intellectual store, acces- 
ible to the people, and that they may be used for the intellectual ad- 
vancement of mankind.” °° According to the analysis of the court, if 
this particular author were allowed to withdraw this idea for a plot 
from the stock of materials to be used by other authors this would de- 
prive the world of improvements and retard the progress of the arts.” 

This interpretation has probably been largely responsible for the 
actual definitions given to “writings” and “authors.” 

4. The Constitution Is a Flewible Document, Interpreted in Light 
of New Arts and Methods of Reproduction—Under this theory of 
judicial interpretation the courts have evolved the idea that the Con- 
stitution was not meant to be a static document but should be in- 
terpreted to take into consideration changes in society brought about 
mupugh the developments in science and the arts. As new arts and 
methods of reproduction are developed, Congress has the power to 
act new copyright laws to extend protection to these new subjects. 

ourts operating under this theory have granted protection to certain 
objects prior to their specific inclusion under the specifications set 
forth in the statute. 


——————__ 


“Id. at 127. 

te hing Features Syndicate y. Fleischer, 299 Fed. 533, 536 (2d Cir, 1924). 
paes L. Matt Iron Works v. Clow, 82 Fed. 316, 819 (7th Cir, 1897). 
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The Supreme Court in the Burrow-Giles case stated that— 


the only reason why photographs were not included in the extended list in the 
act of 1802 is probably that they did not exist, as photography as an art was 
then unknown, and the scientific principle on which it rests, and the chemicals 
and machinery by which it is operated, have all been discovered long since that 
Statute was enacted.” 

Pictorial illustrations have been properly included in the copyright 
statutes because “in keeping pace with the growth of the subject of this 
constitutional provision, many statutes have been enacted, extending 
and enlarging its protection.” *” i : j i 

The two leading cases granting copyright protection to motion pic- 

tures on the ground that they were photographs supported their ex- 
pansion of both the statute (which did not expressly protect motion 
pictures or motion picture photoplay films when these cases were de- 
cided) and the Constitution on this theory of a flexible constitution. 
In 1903 motion pictures were held to be photographs within the mean- 
ing of the 1865 statute because it was in accord with the purpose of the 
constitutional grant of power. 
When Congress amended the copyright act in 1865 to include photographs, it is 
not to be presumed it thought such art could not progress and no protection af- 
forded such progress. It recognized there would be change and advance as in 
other subjects of copyright protection. 

A motion picture photoplay film not based on a novel or dramatic 
production was protected on the ground, among others, that it could be 
considered a “writing” under section 4 or a photograph under the 1865 
statute. In either case, the court said this decision was supportable 
because— 
they were copyrightable and copyrighted under prior acts passed before they 
were inyented. ... While statutes should not be stretched to apply to new 
situations not fairly within their scope, they should not be so narrowly construed 
as to permit their evasion because of changing habits due to new inventions and 
discoveries. 

The court also referred to President Roosevelt’s message to Congress 
in 1905 in which he said: 

Our copyright laws urgently need revision. They are imperfect in definition, 
confused and inconsistent in expression; they omit provision for many articles 
which, under modern reproductive processes, are entitled to protection. .. 

Similarly, the Court of Appeals for the Seventh Circuit expressed 
the view that the courts haye extended protection to the literature of 
commerce which the old guild of authors would have disdained, such 
as catalogues, mathematical tables, statistics, and guide books, because 
“here as elsewhere, the constitution, under judicial construction, has 
been expanded to meet new conditions as they arose.” 2° 

If one accepts the philosophy that the words of the Constitution are 
susceptible of expanded meaning to handle unanticipated situations, 


Ni ional Cloak & Suit Co. y. K 
ationa oa uit Co, y. Kaufman, 189 Wed. 215, 218 (C.C.M.D. Pa. 1911). 

32 Edison v. Lubin, 122 Fed. 240 (3d Cir. 1903) : Metro-Goldwyn-iayer Distributing 
Corp. y. Bijou Theatre Co., 3 F. Supp. 66 (D. Mass. 1933). 

2° Edison vy. Lubin, supra note 202, at 242, 

*“ Metro-Goldwyn-Mayer Distributing Gorp. y. Bijou Theatre Co., 3 F. Supp. 66, 72 
(D. Mass. 1933). 

= Td. at 71. 
es i Tel. News Co. v. Western Union Tel. Oo., 119 Fed. 294, 297 (7th Cir. 1902) 
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this is a very credible approach. It is possible to say that at the time 
the Constitution was written the need for statutory copyright ex- 
tended only to literary productions. Statutory copyright was needed 
to expand common-law copyright as the methods of reproduction 
made copying of literary works economically feasible. 

All new additions to copyright law since common-law copyright, 
including our own statutes, have been induced by the developments in 
the arts and the methods of reproduction. Therefore, within the spirit 
of section 8 it is possible to give a broad interpretation to “writings” 
and “authors” to include objects not within the literal definition of 
these words because the need to protect them was not known to the 
framers. 

This approach to the Constitution was probably best stated by 
Judge Learned Hand in a case upholding the copyrightability of cable 
codewords. He said it is not true that the Constitution— 
embalms inflexibly the habits of 1789 ... . [I]ts grants of power to Congress 
comprise, not only what was then known, but what the ingenuity of men should 
devise thereafter. ... [T]he new subject-matter must have some relation to 
the grant; but we interpret it by the general practices of civilized peoples in 
Similar fields, for it is not a strait-jacket, but a charter for a living people” 
Subjects Granted Copyright Protection Other Than Literary Pro- 

ductions 

The courts have shown considerable leniency in applying the 
standards they have developed to construe section 8. Asa matter of 
fact in most of the cases discussed belew, the question of the Consti- 
tution and its relation to copyright is not discussed. However, since 
most of them cite cases in which the Constitution is diseussed as au- 
thority for their decisions, presumably these courts are relying on the 
reasoning in the cited interpretations. 

1. Advertising —It was the “circus poster case,” Bleistein y. Don- 
aldson Lithographing Co.2°* that. substantially modified the standards 
for copyrightability set forth in the Z’rade-Jark and Burrow-Giles 
cases, thus allowing the courts to grant copyright protection to a num- 
ber of things which would not have been permitted under earlier stand- 
ards. It must be noted again, however, that these are standards of 
copyright and have nothing to do with the form of the subject matter. 
Ih other words, the definitions of “writings” and “authors” set forth 
previously, though still valid and controlling must themselves be in- 
terpreted broadly on the basis of the Bleistein case. 

Prior to this “circus poster case,” some courts had held that mate- 
tials designed for no other purpose than mere advertising were not 
copyrightable, regardless of their form. In an early Supreme Court 
case, decided in 1891, a label for an ink bottle was denied protection 
because the object did not serve some purpose “other than as a mere 
advertisement or designation of the subject to which it is attached.” *” 
Subsequently, other courts, ignoring the fact that the only thing sought 
tobe protected in that case was the statement on the label “water-proof 
drawing ink,” held that illustrations in price catalogues of bathtubs 
and slop sinks? and in cireus poster advertisements were not copy- 
—— 


* Reiss v. National Quotation Bureau, Inc., 276 Wed, 717, 719 (S.D.N.Y, 1921). 
"188 U.S, 289 (1905), rN Ee 

ay Hogina v. Keuffel, 140 U.S. 428, 481 (1891). See also Cross v, Oneida Paper Prod- 
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rightable2" It was held that to be protected pictures must have some 
other use, intrinsic merit, or value aside from just advertising.“ 

However, since the Supreme Court upheld the copyrightability of 

circus posters, advertisements have been almost unformly protected, 
whether they were pictures or merely a general lay-out. Justice 
Holmes stated in Bleistein v. Donaldson: 
The Constitution does not limit the useful to that which satisfies immediate 
bodily needs. ... A very modest grade of art has in it something irreducible, 
which is one man’s alone. That something he may copyright unless there is a 
restriction in the words of the act.... A picture is none the less a picture and 
none the less a subject of copyright [despite the fact] that it is used for an 
adyertisement.” 

Asa result of the Bleistein philosophy, photographs or illustrations 
used to advertise such things as dress fashions,“ “B.V.D.’s,” ° and 
piston rings, have been held proper subjects of copyright. Pictures 
of vegetables were held to be copyrightable even though they had little 
artistic merit. The court felt it was enough if in details, designs, and 
combination of lines and colors a picture originated with the plaintiff 
and was in fact a picture, illustration, or work of art connected with 
the fine arts.27 Likewise, an advertising lay-out containing pictures 
of cosmetics and toilet articles was granted copyright protection with 
little emphasis on originality. The court seemed to think that any 
work involving labor or brain skill should be protected because courts 
should seek to “increase rather than to restrict, the subject matter of 
copyright.”"° Recently, a case extended copyright protection even 
to an advertisement composed primarily of a dot-counting contest.*” 

Illustrations in catalogues used exclusively to sell the plaintifl’s 
products have almost always been granted protection since the “circus 
poster case,” including those with illustrations of electrical conduc- 
tors,” religious statuary,” and brass goods. The grant of copyright 
protection to pictures of extension shoes in « sales catalogue was 
upheld because the pictures were “originally designed and prepared 
by persons of skill and artistic capacity.” Although the pictures con- 
tained little that was original, they were “quasi-artistic” and this was 
enough.™* 

In none of these advertisements is a writing, in the literal sense, 
inyolved. But the only issue considered was whether they were the 
result of original or creative intellectual thought or labor as modified 
by the “modest grade of art” principle of the Bleisten case and 


32 Courier Lithographing Co. y. Donaldson Lithographing Oo., 104 Ved. 993 (6 ir. 
1900), rev'd sub. nom. Bleistein v. Donaldson, 188 Us. B39 £1903). g eeruce wits” 

333 See also Lamb v. Grand Rapids School Furniture Co., 39 Wed. 474 (C.C.W.D. Mich. 
1889) (protection denied to illustrations of furniture in price catalogue because court 
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fulfilled the basic objectives of copyright. It is apparent from these 
advertising decisions that copyright standards, and thus the definition 
of “writings,” have been considerably modified to meet new condi- 
tions, particularly the rise of extensive advertising. However, the 
approach to article I, section 8 of the Constitution and its meaning 
has not been changed. The standards merely have been, and probably 
will continue to be, made more flexible. 

2. Photographs and Motion Pictures——Photographs and motion 

ictures need little discussion since the grounds on which they have 
ea held copyrightable have been considered previously. Suffice it 
tosay that on the basis of the ideas expressed in the Burrow-Giles case 
and to a certain extent those in the Bleistein case, many photographs 
have been held proper subjects of copyright including those of the fol- 
lowing subject matter: Colorado scenery,” water falls,” a scene on 
Fifth Avenue,?*? and various persons.” 

With similar reasoning, primarily because they were first held copy- 
rightable as photographs, motion pictures depicting a ship are 
ing and telling a connected story,?° and simply a motion picture 
photo play *** have been held protectable under the Constitution. Gen- 
erally, the courts will say that since the production of these works 
requires the arranging, selecting, and utilizing of light, shadows, gen- 
eral surroundings, and vantage point to secure the entire effect, they 
have the character of works of art. 

3. Paintings.—Although some of the copyright cases involving 
paintings were decided prior to the Burvow-Giles and Bleistein cases, 
the courts have generally used the same reasoning to uphold protec- 
tion. 

In an engaging case it was held that a painting was entitled to copy- 
right protection even though its theme fad been taken from another 

icture. The court stated that “works of art, to be copyrightable, 
lonot . . . need to disclose the originality of invention.”*° A dis- 
tinguishable variation of the same theme is sufficient. Similarly, a 
defendant in a later case claimed that mezzotint engravings of paint- 
ings of old masters were not proper subjects of copyright because 
they were copies themselves, but the court said that it was sufficient if 
“the ‘author’ contributed something more than a ‘merely trivial’ vari- 
ation, something recognizably ‘his own’.” 2%* The court seemed to im- 
ply in this decision that a copy of a painting by hand would always 
involve some yariation entitling the subsequent picture to copyright. 


5 Cleland y. Thayer, 121 Wed. 71 (Sth Cir. 1903). 
Journal Publishing Co. v. Drake, 199 Ped. 572 (9th Cir, 1912). 
= Pagano y. Chas. Bescler Co., 234 Ped. 963 (S.D.N.Y. 1916). 

E.g,, Gross v. Seligman, 212 ed, 930 (24 Cir, 1914) (nude girl) ; Falk v. Donaldson, 
57 Fed. 82 (S,D.N.Y. 1893) (Miss Marlowe); Falk vy, T. P. Howell'é Co., 37 Fed. 202 
(SDNY, 1888) (girl portrayed as “Yum-Yum" in “the Mikado”). 

Fiison v. Lubin, 122 ied. 240 (3d Cir. 1903) (motion picture held to be “photo- 
Eraph to come within the statute). < 
oy NI Mutoscope & Biograph Co. v. Edison Mfg. Co., 187 Fed. 262 (C.C.D.N.J. 
=! Metro-Goldwyn-Mayer Distributing Corp. v. Bijou Theatre Co., 3 F. Supp. 66 (D. Mass. 
133) (motion picture copyrightable although not founded on copyrighted novel or 

matic composition). 

American Tobacco Co. v. Werckmeister, 207 U.S, 284 (1907). The primary Issues 
Fere techuical ones of publication and notice, the court assuming the copy rightubility of 
Felntings. See also Schumacher y. Schiwencke, 30 Fed, 690 (C.C.S.D.N.Y. 1887) ; Schu- 
Bacher Y. Schwencke, 25 Med. 466 (C.C.S.D.N.Y. 1885). Cf. De Jonge & Co, ¥. Breuker 
mee: U.S. 33 (1914) (painting clearly copyrightable but technical require 

ed). 
B,Gerlach-arklow Co. y. Morris & Bondien, Ino., 28 ¥. 2d 150, 161 (2d Cir. 1927). 
* Alfred Bell & Oo. v. Catalda Pine Arts, ino., i91 F. 2d 99, 103 (2d Cir. 1951). 
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Given a literal interpretation of “writings,” the latter two cases 
lead directly into the question of why the framers seemed to exclude 
paintings and also sculpture from protection under the Constitution. 
An argument can be made that since paintings were recognized works 
of art at the time the Constitution was written, the framers intended 
by the term “writings” to include only literary productions. 

If this argument is valid, it is difficult to justify the actions of Con- 
gress and the courts in deliberately ignoring the explicit intention of 
the framers. Are the courts justified in interpreting this clause of the 
Constitution in accord with what they conceive to be the general spirit 
of section 8 in the light of such a specific intent? Why did the 
framers not use broad words such as works or works of art if they 
were cognizant of the existence of other arts in addition to literary 
works? 

There seems to be no logical reason for the framers to have excluded 
paintings unless extensive copying of paintings was not possible at 
that time and they thought that common-law copyright offered sufli- 
cient protection. It can be assumed that at the time the Constitution 
was written the only, or at least the most common, method of repro- 
ducing a painting was by the hand of another painter. This method 
of copying, besides being Jaborious and expensive, would in very few 
instances result in an exact copy. As the latter two cases involving 
paintings implied, such copies probably involve enough variation to 
entitle them to common-law copyright protection also. Thus, com- 
mon-law copyright was probably sufficient in 1789 to protect painters 
from other painters. However, with the development of new methods 
of reproduction such as photography, exact copies of paintings could 
be made easily and cheaply for sale. The need then developed for 
statutory copyright protection. 

Paintings and sculpture are certainly works which Congress and 
the courts deem worthy of copyright protection, and one could rea- 
sonably infer that the framers would have also protected them if the 
need for statutory protection had existed at that time. Assuming 
that efficient methods of reproducing paintings were not in existence 
in 1789, the fact that paintings were not included in the Constitution 
adds considerable validity to the various theories, discussed previously, 
justifying a broad interpretation of “writings” and “authors.” <Ac- 
cept the historical argument or not, no court has held a painting un- 
protectable because it was not a writing or a painter not an author. 
Like all other cases, the analysis, whether the Constitution is discussed 
or not, has been devoted exclusively to determining whether the pre- 
requisites of originality and creativity were met. 

4. Maps.—Maps have been protected since the first copyright stat- 
ute. The standards most often applied were expressed in a case in- 
volving the infringement of automobile maps. The court said that 
“the elements of the copyright consist in the selection, arrangement, 
and presentation of the component parts.” *** If the maps show origi- 
nality in preparation and represent skill, labor, and expense *° or a 
modicum of creative work,” this is sufficient. 


See Drafting Co. v, Andrews, 37 FP, 2d 54, 55 (2d Cir. 1930). 


= Andrews ¥. Guenther Publishing Co., 60 F. 2d 555, 557 (S.D.N.¥. 1932) (protection 
denied because largely copied from government publication). Many types ot maps have 
peas copriis. usbio, including ‘one ahowini the paths of electric railroads, Globe 
. Vv. Wa 8. , and another th isks in a city, 

Banborn Map & Publishing Oo. v. Dakin Publishing Co., 80 Bed. 2068 (Ce.N.D. Cal. 1889). 
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However, a recent case held that collecting information from yancu 
sources, all in the public domain, and spending “considerable time an 
effort to assemble and prepare this information for publication,” w a 
not sufficient to entitle the map to copyright protection.** The court 
said: 

io f information available to everybody, such as is found on 
Bin protected only sre the publisher of the map in question obtains 
originally some of that information by the sweat of his own brow. : 

Inclusion of maps in the copyright act of 1790, even prior in order 
to books, has given the courts one of their basic arguments for a broad 
interpretation of “writings.” 5 

5. Cartoons.—Cartoons have been protected by copyright at least 
since 1903 when a Massachusetts circuit court held that copyrighted 
cartoons were infringed by a dramatic production which included 
characters copied from plaintiffs cartoons.“ Tn a similar case a New 
York district court held that plaintiff’s copyrighted cartoons of “Mutt 
and Jef” were infringed by a dramatic performance." 

A leading case on the question of the elements which make cartoons 
proper subjects of copyright is King eatures Syndicate v.F leish er” 
Copyrighted cartoons of “Barney Google” and ree Plug were 
held infringed by defendant’s toy reproduction of “Sparky,” the car- 
toon horse. The court stated that— 
plaintiff had the original conception of the idea of the concept of humor em- 
pee eich ae pleas the ‘conception of humor which a cartoonist may 
Produce, as well as the conception of genius which an artist or sculptor may 
use.... The form of the horse, embodying the aspect of humor, was the 
essence of the cartoon; its end, within the artist’s purpose, and its object, the 
Production of amusement in contemplation. We think copyright law was in- 
tended to give protection to the creation of that form, protection to its value 
in that form. .. 2° 
The court went on to say that if the defendant were allowed to copy 
the form of the horse by producing a toy reproduction, he would 
be taking the “fruits of the cartoonist’s genius which consisted in 
his capacity to entertain and amuse.” ** The same court ten years 
tater held that a cartoon of ey Poors was also a proper subject 
of copyright and was infringed by a doll copy.? ; ; i 

eiioiage employed in K ing Features Syndicate v. Fleischer 
seems to imply that the defendant was not copying a particular eats 
toon but rather the concept of humor embodied in the form of the 
horse which was protected. : +l 

However, it may be possible to reconcile these cartoon cases m 1 
others by reasoning that although the concept of humor is the thing 
protected, its only existence is in the form of the horse either as a toy 
or drawing. Form and the concept of humor are so inter yous in 
cartoon cases that reproduction of the concrete form in any mee 
will constitute a copying of plaintifi’s artistic or creative production. 

In no way could these cartoons be protected under the Constitution 
if “writings” was literally interpreted, for the subject in each case was 
_ 


me Amsterdam v. Triangle Publications, Inc., 189 F. 24 104, 105 (3d Cir. 1951). 
- at 106. Mass. 1903). 
20 Empire City Amusement Oo. y. Wilton, 134 Fed. 132 (C,C.D, 
Saurilt vy. Whaten ie Martell, Inc., 220 Fed. 359 (S.D.N.Y. 1914). 
22299 Fed. 533 (2d Cir. 1924). 
aid sen 
- a i : 
“5 Fleischer Studios, Inc, v. Ralph A. Freundlich, Inc., 73 F. 2d 276 (2d Cir. 1934) 
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copyrighted cartoons with no words or connected story. form is 1m- 
portant in cartoon cases, as well as in cases involving three-dimensional 
works, but it is not placed in juxtaposition with “writings” in the Con- 
stitution. Instead, the form is considered a writing if it is the result 
of original or creative thought or labor. It is then entitled to copy- 
right protection unless a court should hold, which is unlikely, that the 
particular cartoon does not “promote the Progress of Science and 
useful Arts” or that its protection would not under the basic copy- 
right principles inure to the benefit of the public. Certainly art in- 
cludes within its scope objects of humor, and it is reasonable to assume 
that the public will benefit from the encouragement of an artist with 
a “capacity to entertain and amuse.” **° 

In addition, these cases raise another question involving form. It 
is difficult to determine whether these courts were merely granting to 
the author all rights to reproduce the cartoon character in any medium, 
or whether a three-dimensional figure of this character is separately 
copyrightable. In these cases it did not make too much practical dif- 
ference which was the proper theory, because if the cartoonist produced 
a three-dimensional Biave of his cartoon character, no one could 
copy it. 

6. Three-Dimensional Subjects —It is probably clearer in the three- 
dimensional objects cases than in any other involving nonliterary ob- 
jects (with the possible exception of phonograph records) that if any 
protection is to be granted, it can only be clone constitutionally if a 
copyright-principles analysis rather than a form analysis of “writings” 
and “authors” is used. In all the following cases the courts have de- 
cided to grant or withhold copyright protection to three-cimensional 
materials on the basis of the same copyright standards and the reasons 
therefor which courts have Bppled in order to protect other non- 
literary objects. 

_In none of these cases is the obvious fact mentioned that a three- 
dimensional form is not a writing in the familiar sense of the word. 
As a matter of fact, none of the courts discuss whether it is constitu- 
tionally possible to consider a three-dimensional subject a “writing.” 

One of the earliest cases held that a copyrighted piece of sculpture 
was infringed by a photograph thereof. Since, according to the court, 
this photograph contained the artistic ideas and conceptions expressed 
in the statuary, the defendant infringed the rights secured to the 
author by the copyright acts.24s 

Subsequently, in three cases decided in 1921 and 1922 the Court 
of aire for the Second Circuit expressed doubt as to the copy- 
rightability of Kewpie dolls ** and of dolls’ heads manufactured for 
sale. In one of the cases involving dolls’ heads the decision was 
against the plaintiff on other grounds, but in dicta the court expressed 
the opinion that it would be difficult to assume the dolls’ ena were 


6 King Features Syndicate y. Fleischer, 209 Fed. 533. 538 (2d Cir. 1924). 


*7 In a footnote in Mazer v. Stein the Court | . ray D H utional 
ee On but since it was not ralsed. did pot icone aa us Mian Y counts 

ais acken v. Rosenthal, 151 Fed. 126 (C.C.N.D. 1.1907). 

2, Wilson y. Haber Bros., 275 Fed. 346 (2d Cir. 1921), ; 


denied, He Gens € Actna Holl Co. v. Kaufman, 286 Fed. 872 (2d Cir. 1922), cert. 


15 (1923); 2. 7. E , ir ty 72 
(20 Clr. 1922), cert, denied, 261 U8, 019 (1928) St POH Co. V. Squirce, 286 Bed. 81 
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works of art within the copyright law or that as dolls’ heads they were 
capable of copyright at all.?** In the Kewpie doll case the same court, 
stated it would “express no opinion as to the propriety of copyrighting 
this doll.*°* It held for the plaintiff on infringement because in a pre- 
vious consent decree the defendant had conceded that the copyright 
of the doll was good and valid in law. 

In none of these three cases did the court even consider the idea of 
resolving their doubt on the question of copyrightability by holding 
simply that since these three-dimensional objects were not literally 
“writings,” they were not constitutionally entitled to copyright 
protection. 

Shortly thereafter, in the leading case of Pellegrini vy. Allegrini ** 
it was decided that a candleholder containing the figures of two saints 
standing on either side of a crucifix was copyrightable. The court 
stated that— 
the question of artistic merit or yalue does not touch the right of property pro- 
tected by a copyrizht. ... The French phrase ... more nearly expresses the 
thought. It is not necessarily a “work of art,” something displaying artistic 
merit, but it is “objet d'art’—something upon which the labors of an artist as 
such have been employed. ... It is something which appeals to the artistic 
sense; something which gives rise to a perception of artistic merit in the object. 
On the basis of this case another statuette was held a proper subject 
of copyright in 1943.29" 

A court of appeals decided in 1951 that a sculptured model of a 
cocker spaniel was copyrightable since it contained that something 
“irreducible” which was the artist’s alone. This “something” was 
the proportion, form, contour, configuration, and conformation em- 
bodying the intellectual or artistic conception of a dog of the breed 
involved in a show attitude. 

Unfortunately, the majority in J/azer y. Stein did not expressly 
decide in their opinion the constitutional point of whether the statu- 
ary of Bali dancers was entitled to copyright protection under the 
Constitution, because it had not been raised in the lower court. Hovw- 
ever, they assumed the statuette to be copyrightable as did the peti- 
tioners.**’_ There was a long discussion in the footnotes of the case on 
this question of constitutionality and the Court concluded, particu- 
larly in the light of the Burrow-Giles decision, that it was clear that 
“writings” was not limited to chirography and typography.™$ 

Other courts thereafter seemed to feel that A/azer y. Stein was suffi- 
cient authority under the Constitution to uphold the copyrightability 
of three-dimensional materials of various kinds. 


2. 1. Horsman & Aetna Doll Co. v. Kaufman, 286 Fed. 372, 373 (2d Cir. 1922), 
cert, denied, 261 U.S, 615 (1923). In the companion case, &. 7. HWorsman & Aetna Doll 
Co, Y. Squires, 286 Fed, 372, 874 (2d Cir. 1922), cert. denied, 261 U.S. 615 (1923), the 
court felt the copyrightability of the dolls’ heads was “very debatable” because It thought 
the plainti® was attempting to use the copyright laws as a cover for the business of 
making dolls’ heads. This problem of granting copyright protection to “applied art” 
would seem now to be settled by Mazer v. Stein. 

=2 Wilson v. Haber Bros, 275 Ped. 346, 8347 (2d Cir. 1921). 

232 PF, 2d 610 (F.D. Pa, 1924). 

A Td. at 611-12. 

3 United States v. Backer, 134 F. 2d 538 (2d Cir. 1943). 

=F. W. Woolworth Oo. v. Contemporary Arts, 193 F. 2d 162 (1st Cir. 1951), aff'd, 
344 U.S. 298 (1952). 

347 US. at 206. 

=3 fd. at 210. 
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For example, costume jewelry was granted protection because 

though the creation may not be strikingly new, it expresses the artistic 
conception of its author no less than a painting or statue. 
So long as the material for which copyright is sought exhibits some degree of 
individuality so that the court is convinced that the author has created an 
Original, tangible expression of an idea rather than a merely pleasing form 
dictated solely by functional considerations, copyright registration is available.™ 
All that is needed to entitle an author to copyright protection is that 
his artistic expression reflect a distinguishable variation from what 
had gone before and that he has contributed something substantial of 
his own to the prior art. 

Another court said there was little doubt as to the validity of a copy- 
right on a doll in the form of a chimpanzee named “Zippy,” a charac- 
ter on the “Howdy Doody” television program. 

Copyright protection extends to any production of some originality and novelty 
regardless of its commercial exploitation or lack of artistic merit.*° 


With remarkable frankness, the court went on to say that “origi- 
nality . . . ‘meanslittle more than a prohibition of actual copying’.”™ 
Tt did not matter how poor artistically the author’s addition may have 
been. It was enough if it was his own. Reminiscent of the Holmes’ 
approach in the Bleistein case—that art is what is appreciated by the 
general public—the court felt one could not say that the doll lacked 
artistry when the “Howdy Doody” audiences adored “Zippy.” 

There can be no more serious constitutional objection to extending 
copyright protection to three-dimensional subjects than to the protec- 
tion almost uniformly granted to such things as photographs, motion 
pictures, paintings, and cartoons. Although solid forms appear to 
contradict the literal meaning of “writings” more than these works, the 
difference is only a matter of degree. The difference does not justify 
the denial of copyright protection to three-dimensional works, par- 
ticularly when such a decision could only be reached by abandoning 
accepted copyright standards and replacing them with a narrow analy- 
sis of “writings.” 

If three-dimensional works are excluded from copyright protection 
on constitutional grounds rather than on the basis of general copyright 

rinciples, there is no justification for the protection of any other non- 
iterary subject matter. All of the nonliterary subjects, including 
three-dimensional forms, can and should be interpreted as “writings” 
within the Constitution if courts adhere to the idea that this term 
means the result of creative or original intellectual labor or thought. 

The courts in recent years, particularly since A/azer vy. Stein, are be- 
ginning to realize the validity of the copyright approach and are grad- 
ually overcoming their hesitation to hold, expressly or impliedly, that 
a three-dimensional object is a “writing.” Perhaps the Copyright 
Office anticipated this development by changing its regulation with re- 
gard to the definition of the term “work of art.” Prior to 1949 three- 

Imensional objects, intended primarily for commercial use, were not 
ordinarily granted registration. On the contrary, applicants were ad- 
vised that “protection of productions of the industrial arts, utilitarian 
in purpose and character, even if artistically made or ornamented, de- 


= Trifari, Krussman & Fishel, Inc. y. Ch 4 FF 5 55). 
2 Rushton y. Vitale, 218 F. 2d 434 (a Cin 19883. Supp. S64, S68) (BD Naas 
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pends upon action under the patent law.” *? However, in 1949 section 
202.8 *°° of the Regulations was changed so as to make registrable the 
artistic features of jewelry, enamel, glassware, tapestries, and other 
similar materials. Such registration was to cover only the artistic as- 
pects, as distinguished from “the mechanical or utilitarian” aspects. 
When the validity of this regulation was challenged in Afazer v. Stein, 
the Register of Copyrights, as amicus curiae, took the position that the 
new regulation actually reflected the previous practice of the Office. 
The brief said in this regard— 

that the Copyright Office has consistently since 1909—and even before then— 
registered works like the one in this case following the clearly stated mandate 
of Congress.“ 

In August 1956, the Copyright Office issued regulations which, in 
greater detail than ever before, explicitly describe what can be regis- 
tered.*®° These regulations do not talk in terms of “writings” but do 
require that any object offered for registration meet at least minimal 
standards of originality and creativity, as well as fall within one of 
the classes enumerated in section 5 of the copyright statute. 


Subjects Denied Copyright Protection 


In this section some of the objects to which the court have denied 
copyright protection will be considered with particular reference to 
those cases in which the courts discuss the Constitution. With certain 
exceptions, it will be apparent that in most instances denial of copy- 
right protection has been based on various copyright principles. This 
is, of course, consistent with the approach that the courts use to grant 
copyright protection. 

1. Phonograph Records.—Musical compositions have been protected 
under copyright law since 1831.2°° Since the object registered with the 
copyright offices is a paper written notations thereon, it is possible 
without too much distortion of the word to consider a musical composi- 
tion a type of writing. Sheet music certainly does not seem as alien 
to “writing” as do photographs, motion pictures, and statutes. In 
form, at least, it does consist of notations on a piece of paper. 

Asa matter of fact, musical compositions present a reverse situation 
from that discussed in the previous sections. Here is an art which if 
considered strictly in relation to form could probably be called a writ- 
ing. ‘To include musical compositions within the protection of section 
8, writings could be interpreted to mean any written notation on a 
piece of paper. This use of the form approach would not involve as 
much distortion of “writings” as when applied to other nonliterary 
subjects. 


™ Circular Letter No. 82 aly 1940) (Designs). For a reproduction of this letter and 
an excellent discussion of the background and development, until 1953, sce Derenberg, 
“Copyright No-Man's Land: Fringe Rights in Literary and Artistle Property,” in 1953 
Copyright Problems Analyzed 215, 227-249 (1953). 

37 C.F.R. § 202.8 (1949). 

™ Brief for Register of Copyrights as Amicus Curiae, p. 24, Mazer y. Stein, 347 U.S. 
201 (1954). 

*5 21 Fed. Reg. 6021 (1956). 

™ Act of Feb. 3, 1831, ¢ 16, §1, 4 Stat. 436. See also, Og. Anstein y, Porter, 154 
W. 2d 464 (2d Cir. 1946); Littleton vy. Oliver Ditson Co., 62 Fed. 597 (C.C.D. Mass. 
1894); Fred Fisher, Inc. y. Dillingham, 298 Fed. 145 (S.D.N.Y. 1924); Henderson y. 
Tompkins, GO Wed. 758 (C.C.D, Mass. 1894). _ But see Shapiro, Bernstein & Co, ¥. Miracle 
Record Co., 91 F. Supp. 473 (N.D. Ill. 1950) (court held bass too ite to be copy- 
righted) ; Cooper v. James, 213 Fed. 871 (ND. Ga. 1914) (alto parts to well-known hymns 
not copyrightable because not sufficiently new or original), 
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However, it is diflicult to say that the notations on paper are really 
the essence of musical compositions as such notations probably are 
with respect to literary productions. Thus, in a leading decision m 
1946 Judge Frank stated, on the issue of appropriation of a rausical 
composition, that the criterion is not comparison of musical composl- 
tions as they appear on paper or in the judgment of trained musicians, 
but the question “is whether defendant took from plaintili’s works so 
much of what is pleasing to the ears of lay listeners, who comprise the 
audience,** E |, 

It would seem from an analysis of the musical copyright infringe- 
ment cases that the subject matter actually protected is the sound and 
not the “writings” on the paper. The courts will hold a particular 
musical composition to be copyrightable if the sounds are the result 
or fruits of original or creative intellectual thought or labor. } 

Despite the use by the courts of the same type of analysis in music 
cases as is applied to other subjects of copyright, they have refused to 
extend protection to phonograph records. ‘The reason for this is the 
Supreme Court’s decision in White-Smith Musie Publishing Co. v. 
Apollo Co.2* 

Although it is doubtful that a court would declare a statute passed 
by Congress granting protection to records unconstitutional on the 
basis of the reasoning in the Apollo case,*” this decision is important 
because it, along with the Burrow-Giles case, has actually prevented 
the courts from granting protection to records under section 4 of the 
copyright statute until Congress clearly indicates otherwise.*” 

The Supreme Court held in the Apollo case that player piano rolls 
did not infringe plaintiff’s musical compositions saying: 

Congress has dealt with the concrete and not with an abstract right of 
property in ideas or mental conceptions. . . . 

[A] copy of a musical composition [is] . . . “a written or printed record of 
it in intelligible notation.” . . . [M]usical tones are not a copy which appeals 
to the eye... . It is not susceptible of being copied until it has been put in a 
form which others can see and read. The statute has not provided for the 
protection of the intellectual conception apart from the thing produced, however 
meritorious such conception may be. . . . [Player-piano rolls] are not intended 
to be read as an ordinary piece of sheet music... . 


As the act of Congress now stands we believe it does not include these records 
as copies or publications of the copyrighted music involved in these cases.” 


Immediately after the Apollo decision, however, Congress passed a 
law giving the composer of a musical composition the right, (subject 
to compulsory license after the first. exercise of that right), to repro- 


=" Arnstein y. Porter, supra note 266, at 473. 

$209 U.S. 1 (1908). See Regulations of the Copyright Office, § 202.8(b), 21 Fed. 
Reg. 6024 (1956). See also Corcoran v. Montgomery Ward & Co., 121 F. 2d 572 (9th 
Cir. 1941) (owner of copyright on poem not protected from sale of phonograph records 
embodying the poem as set to music). Kennedy v. MeJ'ammany, 3% Fed. 584 (C.C.D. 
Mass. 1888), is a similar holding in which the court dismissed plaintiff's bill for an 
injunetion to restrain the defendint from manufacturng and sellng perforated rolls for 
organettes of plantif’s copyrighted sheet music. The court stated: “Perforated strips 
sae not made to be addressed to the eye as sheet music but form part of a machine.” 


* In fact, in a recent case in the Second Circuit the court, both In the majority and 
dissenting opinion, recognized that phonograph records are not now covered by the copy- 
right act, but stated that Congress has the power to include them. Capitol Records, Inc. VY. 

croury Records Corp., 221 F. 2d 657, 660, 664 (2d Clr, 1955). 

ee Capitol Records, Inc. vy. Mercury Records Corp., 221 F. 2d 657 (2d Cir. 1955); 
eet ane: Go, v. Whiteman, 114 F. 2d $6 (2d Cir. 1940) ; Miller v. Goody, 189 F. Supp. 
76 (S.D.N.Y. 1956) ; Aeolian Co. v. Royal Music Roll Co., 196 Fed. 926 (W.D.N.Y. 1912). 
But see Fonotipia Ltd, y. Bradley, 171 Fed. 951, 963 (C.C.E.D.N.¥. 1909), in which the 
es perpeaee a statute had already been passed. 

% -S. at 16-18, 
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duce his composition on phonograph records or to license others so to 
reproduce it.?7? 

Two things are apparent from the Apollo case and the subsequent 
statute of Congress. In the first place, the Supreme Court was clearly 
discussing and interpreting only a congressional statute and not the 
Constitution. The Court implied that Congress could enact a statute 
to remedy the situation.** Secondly? although Congress did not de- 
clare records to be “copies” or “publications,” the Court felt it would 
not be beyond the Constitution to grant protection to a composer of a 
musical composition from a mechanical reproduction thereof even if 
it could not and was “not intended to be read as an ordinary piece 
of sheet music.” *** If the decision in the Apollo case were considered 
as an interpretation of section 8 of the Constitution, as some courts 
subsequently seem to have suggested, it is difficult to understand 
how this particular provision in the 1909 statute could be con- 
stitutional. 

2. Ideas.—One of the leading cases to declare ideas, in and of them- 
selves, not copyrightable is Baker y. Selden.** The Supreme Court 
held that accounting blanks in plaintifl’s copyrighted book were not 
protected against unauthorized use. The object of the Constitution, 
said the Court, was the promotion of science and the encouragement 
of learning. It distinguished illustrations by saying that in illustra 
tions form is the essence, that they are the product of genius, and that 
their production is for the pleasure of their observers.*° 

On the basis of Baker v. Selden it has been held that systems of 
speedwriting * and shorthand ** are not copyrightable. According to 
the court in the Brief English Systems case, the author of a shorthand 
writing system has no property right in it, and the only copyrightable 
material, if any, is in the explanation of how to do it.7” 

In like vein it was held that a system of indexes for filing letters 
was not copyrightable because copyright protects only those things 
printed and published for information and not for use in themselves.**° 
Two relatively recent cases held that charts used in connection with 
machines for recording temperature and pressure were not proper sub- 
jects of copyright. In the 7aylor Instrument case the court said that 
although the 1909 statute included plastic works it did not enlarge 
copyright and the field was still confined to the “writings of an 


nt. 1075 (1909), 17 U.S.C. § 1(e) (1952). 
ap: 14. 


75101 U.S. 99 (1879). See also Regulations of the Copyright Office § 202.1(b), 21 Fed. 
Reg. 6022 (1956). 

=6Rut see Mrightley v. Littleton, 37 Fed. 103 (C.C.B.D. Pa. 1888), In which the court 
granted copyright protection to blank forms used for liquor lcense applications. 

( an Rrief English Systems, Inc. y. Owen, 48 F, 2d 555 (2d Cir.), cert. denied, 283 U.S, 85S 
1031). 

= Griggs vy. Perrin, 49 Fed. 15 (C.C.N.D.N.Y. 1892). 

270 Brey English Systems, Inc. ¥. Owen, 48 PF, 2d 555, 556 (2d Cir.), cert. denied, 288 U.S. 
858 (1931). It is difficult to reconcile eases denying copyright protection to shorthand 
and specdwriting systems with those which grant such protection to codes. See American 
Code Co. v. Rensinger, 282 Wed. S29 (2d Cir 1922), and Reixa v, National Quotation Bureau, 
Inc., 276 Fed. 717 (S.D.N.Y. 1921). In the Reias case Judge Learned Hand sald: “Not 
all words communiente ideas; some are mere spontaneous ejaculations, Some are used for 
their sound alone, ke nursery Jingles, or the rhymes of children in thelr play... . There 
bas of Inte been prose written, avowedly senseless, but designed by Its sound alone to pro- 
duce an emotion. . . . Music {s not normally a representative art, yet It ts a ‘writing.’ . . . 
Works of plastic art need not be pictorial. They may be merely patterns, or designs, and 
yet they are within the statute, A pattern or an ornamental design depicts nothing; it 
Merely Pleases the eye. If such models or paintings are ‘writlogs,’ I can see no reason why 
words should not be such because they communicate nothing. They may have their uses 
for all that, aesthetic ur practical, avd they may be the productions of high Ingenuity, or 
even genius... .” Id. at 718. 

0 Amberg File & Index Co. v. Shea Smith € Co., 82 Fed. 314 (7th Cir 1897). 
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author.” *** It held the test was whether it was an object of explana- 
tion or of use, and if it did not teach or convey information, it was 
not copyrightable. In like vein the court held in Brown Instrument 
Co. v. Warner *® that a similar chart was not a “writing of an author 
within the meaning of the Constitution since it did not convey the 
thought of the author, was not intended to communicate facts or ideas, 
and was solely for use in making records of facts. 

Tn accord with the reasoning in the shorthand cases it was held 
that the system of “Bank Night” in theatres “being in no sense a writ- 
ing, could not be . . . [copyrighted] although plaintiff has expended 
time and money in originating and developing . . . [it].”*8* Like- 
wise, it has been held that a system for conducting races on roller 
skates was not a proper subject of copyright.2** ; ; 

Related to the question of the copyrightability of a system is a series 
of cases involving the rules of card games. In Whist Club v. Foster™ 
the court stated that “in the conventional laws or rules of a game, as 
distinguished from the forms or modes of expression in which they 
may be stated, there can be no literary property susceptible of copy- 
right.” The game or rules of “Acy-Ducy” were not copyrightable 
because the Copyright Act— 
would be void if it went beyond granting monopolies (or exclusive franchises) 
to authors whose works “promote the progress of science and the useful arts.” 
Obviously the Constitution does not authorize such a monopoly grant to one 
whose product lacks all creative originality. ... 

Plaintiff therefore must lose unless he has shown that his work contains some 
substantial, not merely trivial, originality .... [I]t is the form of expression 
and not the idea that is copyrightable .. . 

In Russell y. Northeastern Publishing Co. ** the court held that a 

person can acquire no exclusive right “in the particular distribution 
of the fifty-two cards, in the problems of play, or the principles of 
contract bridge applicable to its solution.” 288 . 
_ 3. Names and Titles —The leading case holding that a name or title 
is not the proper subject of copyright is Atlas Mfg. Co. v. Street & 
Smith * decided in 1913. This involved the name of a literary work, 
“Nick Carter.” The court stated : 


We are unwillingly, indirectly, to extend to writings a protection beyond that 
conferred by statute... . It is for Congress to say whether these limitations 
should be relaxed. . . . [This] involves an attempt to make a monopoly of ideas, 
instead of confining the application of the law “to a particular cognate and well- 


known form of production.” *” 

Subsequently, a number of courts have held that titles cannot be copy- 
righted, including not only titles to literary works and plays,?*! but to 
“Bank Night” ** and the name of a cartoon character?” ‘The empha- 


= Taylor Instrument Cos. v. - 39 F. 2 7 ort, denied, 
321 U.S. 785 (1943). nt Cos. v. Fowley-Brost Co., 139 F. 2d 98, 100 (7th Cir.), cert. d A 


72161 F. 2d 910 (D.C. Cir. 1947). 
= ‘Miliated Enterprises. Inc. v. Gruber, 86 F.2d 958, 961 (1st Cir. 1936). 
Seltzer ¥. Sunbrock, 22 FP. Supp. 621 (S.D. Cal. 1938). 
Bae a iuh v. tite 42 I. 2d 782 (S.D.N.Y. 1929). 
Jhamberlain v. Uris Sales Corp., 150 FP. 2 2, 512-13 (2d Cir. 1945). 
S.7PSupn, 571 (D. Mass. 1934).” aoe Seca 
at 572, 


9 204 Fed. 398 (Sth Cir.), 1 i ied, 231 U.S. 755 
GRA cere dentea 250 GS TSP nahn etee 291 US. 848, cork. denied, 231 US. 7 
. @ 3 
*4 Recker y. Locw’s Inc., 183 F. 2d 889 (7th Cir. 1943). ‘See also, Glaser y. St. Elmo 
teen Fed. 276, 278 (C.C.S.D.N.Y. 1909) : Corbett v. Purdy, 80 Fed. 901 (C.C.S.D.N.Y. 


za Affiliated Enterprises, Inc. v. Rock-Ola M @. Supp. 3 (N.D. Ill. 1937). 
“Wilson v. Hecht, 44 App. D.C. 83 (D.C. Clr. 1916).7 PP 8 
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sis in these cases is that copyright does not extend to the protection of 
an idea, which they conceive a title to be. However, as can be seen 
from the At/as case, the courts do not seem to feel that Congress could 
not extend the word “writings” to cover titles. . 

4. Reports of Current Events—Another category of subjects ex- 

cluded from protection is reports of current events. As the Supreme 
Court stated in /nternational News Serv. v. The Associated Press : * 
the information respecting current events contained in the literary production— 
is not the creation of the writer, but, is a report of matters that ordinarily are 
publici juris... . [T]he framers of the Constitution [did not intend to] confer 
upon one who might happen to be the first to report a historie event the ex- 
elusive right for any period to spread the knowledge of it. 
In a well-reasoned case decided by the Seventh Circuit in 1902, Va- 
tional Tel. News Co. v. Western Union Tel. Co.,2" the court said that 
under the Constitution there is a “point where authorship proper ends, 
and mere annals begin. . . . [Writings which are mere notations] can- 
not bear the impress of individuality, and fail, therefore, to rise to the 
plane of authorship.” In both of these cases the court concludes that 
news reports are unprotected, not because they are not “writings,” 
which they clearly are in the familiar sense of the word, but because 
they lack distinctive creativity, labor of the brain, and particularly 
originality. Their emphasis is entirely on the fact that reports of 
current events lack the authorship required by the Constitution. Again 
it should be noted that the court is interpreting the words in the Con- 
stitution according to certain copyright principles rather than apply- 
ing its literal meaning. 

5. Dress Designs and Fabrics.—Before discussing the cases involv- 
ing dress and fabric designs, it is necessary to consider another series 
of cases involving the problem of infringement by a different medium. 
It will be remembered that in the cartoon cases of King Features 
Syndicate v. Fleischer *°° and Fleischer v. Freundlich ** the question 
involved was the infringement of the cartoon characters by dolls pro- 
duced by the defendant. The court in the former case held that the 
essence of the cartoon was the concept of humor embodied in the car- 
toon and that the copyright law was intended to give protection to 
the creation of the form of a horse embodying the aspect of humor. 
Citing this case as authority the court held in Jones Bros. Co. y. 
Underkoffter *°’ that a cemetery memorial produced by the defendant 
was an infringement of a design for the same memorial by the plaintiff 
who was engaged in the manufacturing and selling of cemetery me- 
morials. In this latter case the court held, on the ground of the Pedle- 
griné case, that the memorial was clearly an object of art upon which 
the labors of an artist were employed. It said the statute “has been 
held to afford protection to the copyrighted idea against infringement 
by manufacture in other media.” ee 

It would certainly seem that on the basis of the protean given 
the cartoons and the memorial, and the words used by the courts in 
stating that it was the conception of beauty, humor, and genius that 


74248 US. 215, 234 (1918). 

*6 119 Fed, 294, 297-298 (7th Cir. 1902). 

#6 299 Fed. 533 (2d Cir. 1924). 

bold ue ie ae Ake ce wie 1934 Ee denied, 294 U.S. 717 (1935). 

. Supp. 729 (M.D, Pa. 1936). - 

Td. at 731. See also Bracken y. Rosenthal, 151 Fed. 136 (C.C.N.D. Ill, 1907) (copy- 
righted ae IA infringed by photograph thereof) ; Falk v. T, P. Howell € Co., 37 Fed, 
202 (C.C.S.D.N.Y. 1889) (copyrighted Thiotherson protected from infringement by stamp- 
ing an {mitation on chair bottoms and backs). 
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is protected, both dolls of cartoon characters and cemetery memorials 
are proper subjects of copyright. Whether as a practical matter they 
should be entitled to such protection is another issue; but certainly 
in the constitutional sense there would seem to be no proispiiey 

It is in this area of infringement in another medium, however, that a 
great deal of confusion has arisen. In AM/uller vy. Triborough Bridge 
Authority © it was held, on the basis of Baker v. Selden, that a draw- 
ing showing a novel way to unsnarl traffic congestion was hot In- 
fringed by the use of the system. The court analogized plaintiffs 
drawing to the shorthand cases *” and said that the copyrightaLle ma- 
terial was found in the explanation of how to do it and not in the 
system itself. In a similar case, also relying on Baker v. Seldan, the 
United States Court of Claims held that plaintiff’s design showing ® 
camouflaged parachute was not infringed by the United States when it 
copied this idea. The court held that the only monopoly which the 
copyright gave the author was the exclusive right to reproduce the de- 
sisn as an artistic figure. This latter case may be ration- 
alized since it is not clear from the case whether the 
United States copied the plaintiff's designs or merely copied the 
idea of camouflaging parachutes. If it was the latter, the idea, 
as such, was not copyrightable.%°* In the fuller case, however, 
it is difficult to understand, assuming the Bridge Authority 
copied plaintiff’s actual design for traffic separation, why the 
plaintiff's design was not protected from copying in the media of con- 
crete. The court made no mention of the word “writings,” so it 
would seem that on the basis of the three-dimensional, the cartoon, and 
the Jones cases, this design for traffic separation, as well as other archi- 
tectural designs, should be proper subjects of copyright in a consti- 
tutional sense. They certainly meet the standards of intellectual con- 
ception, artistic genius, skill, labor, judgment, and originality set up 
by the courts for holding other nonliterary things copyrightable. 

In similar fashion to the Afwler and Fulmer cases the courts have 
held that wearing apparel is not copyrightable. In two cases decided 
in 1911 the courts stated that although pictorial illustrations in plain- 
tiffs catalogues of ladies’ attire were clearly copyrightable (even 
though only a modest grade of art and made solely for advertising 
purposes), plaintiff had no monopoly in the manufacture and sale of 
the apparel depicted in the pictures.* In a leading case on the sub- 
ject, Jack Adelman, Inc. v. Sonners & Gordon, /nc.° the court held 
that plaintiff's copyright of a drawing of a dress was not infringed by 
defendant’s making and selling a dress copied from plaintiff's draw- 
ing. The decision of the court would seem indefensible today, par- 
ticularly in light of the previous discussion concerning three-dimen- 
sional objects and the minimum required standards of originality and 
artistic creativity. 

In the Adelman case the court said that the dress itself could hardly 
be classed as a work of art and filed in the Copyright Office. The 
drawing, not the dress, was the work of art and plaintiff had only 


zz 
3 
3 
3 
< 
in 
if 
oy 
a. 
Ke 
> 
i 
= 
> 
eo 
= 
n 
= 
~ 
S 
bo 
pet 
OQ 
co 
Oo 
lek 
e 
oi 


1914 ationat Cloak & Suit Co. y. Standard Mail Order Oo., 191 Fed. 528 (C,C.S.D.N.Y- 


6112 I. Supp. 187 (S.D.N.Y. 1934). See al . 2d 
279 (2d Cir. 1929), cert. denied, 281 U.S. 728 (930; SEN arse Se, Py 85 


COPYRIGHT LAW REVISION 107 


the exclusive right to copy and reprint the drawings. It then dis- 
tinguished King Features Syndicate y. Fleischer on the ground that 
in that case form was the essence of the cartoon. However, the court 
did suggest that possibly Congress might enact a law to protect per- 
sons such as the plaintiff, as it did in response to the Apollo case. 
Apparently the court felt that since the Vational Cloak cases were de- 
cided in 1911 and Congress had still not acted to protect wearing 
apparel, it was not within the court’s province to protect them. It 
seems clear from the absence of discussion and the assumption that 
Congress has the power to enact a law to protect such subjects, that 
the court saw no constitutional problem. Considering the three-di- 
mensional cases, the cartoon cases, Jones Bros. Co. v. Underkoffter, and 
sections 4 and 5 of the Copyright Act, there would seem to be no ob- 
jection to holding that wearing apparel are “writings.” If a statuary 
can be considered a “writings,” a dress certainly should be entitled 
to the same consideration. It is difficult to see the distinction between 
the Adelman case and King Features Syndicate v. Fleischer. Ifa two- 
dimensional cartoon can be infringed by a three-dimensional toy, 
would not a two-dimensional drawing of a dress be infringed by a 
three-dimensional dress.“* 

A court held that a dress pattern made to be stamped on dress goods 
or paper was not a work of art and therefore not copyrightable.%°* 
This case was based on Rosenbach y. Dreyfuss” where the court held 
cut-outs of balloons and baskets were not copyrightable because they 
were not pictorial illustrations or works connected with the fine arts, 
nor models or designs intended to be perfected as works of art. In 
neither of these cases was the Constitution mentioned; the courts sim- 
ply interpreted the statutory provisions covering works of art. 

A design used on fabrics and dresses was held to be copyrightable 
but still the creator of the design had no monopoly of the fabrics or 
dresses on which this design was printed.*° The court seemed to im- 
ply that if the copyright notice had been contained in each design on 
the fabric, the plaintiff might have been protected. This requirement 
of notice, however, effectually destroys protection for fabrics. This 
case is dependent upon and in accord with DeJonge & Co. vy. Breuker 
& Kessler Co.,2" involving a painting intended to be used as a design 
for fancy paper for Christmas boxes. The Supreme Court held that 
the design alone was entitled to copyright protection because it was 
artistic in thought and execution and was a work of imagination con- 
taining artistic qualities. However, when the design was printed 
repeatedly on wrapping paper, the paper was not protected because 
each design did not contain the copyright notice. ‘The Constitution 
was not discussed and reasons other than the fact that these designs 
were not “writings” were given for denying copyright protection. 
The dress design cases are not consistent doctrinally with other de- 


But see Deutsch vy. Arnold, 98 F. 2d 686 (2d Cir. 1988) ; American Mutoscope & Bio- 
graph Co, vy. Edison Mfg. Go., 137 Fed. 262 (C.C.D.N.J, 1905) ; Edison vy. Lubin, 122 Ped, 
240 (3d Cir. 1903) ; Metro-Goldwyn-Mayer Distributing Corp. ¥. Bijou Theatre Co., 3 F. 
Supp. 66 (D. Mass.'1933). In all these cases the courts indfeated it is possible to grant 
seoztlabe protection to objects as “writings” and were not Mmited to the express words of 

e statute. 

* Likewise, if a design for the Rushmore cemetery monument in Jones Bros., Inc. vy. 
Underkofier, can be infringed by a model of the memortal itself, the same reasoning should 
apply to dresses, 

Kemp & Beatley, Inc. v. Hirsch, 84 V. 2d 291 (B.D.N.Y. 1929). 

8 2 Wed. 217 (S.D.N.Y. 1880). e, 

2° Verney Corp. v. Rose Fabric Converters Corp., St ¥. Supp. 802 (S.D.N.Y. 1949). 

#1235 U.S. 88 (1914). 
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: : ’ 
cisions, but apparently the reason for this inconsistency is the epurt 
hesitation to grant copyright protection prior to a congressiona 
enactment; they are unwilling to include them under section 4. But 
it is clear that if Congress did pass a statute including dress designs 
the courts would not declare the statute unconstitutional on the 
ground that these objects were not “writings.” 


ConcLusION 


From a review of the actions of the colonial legislatures, the Con- 
stitutional Convention, Congress, and the courts, it seems clear that 
the words “writings” and “authors” will no longer limit the subject 
matter which can be copyrighted, at least in so far as the “form” of 
the object is concerned. Only by a broad interpretation of the words 
“Writings” and “authors” in terms of standards, such as originality 
and creativity, and in terms of purpose, such as promoting the prog- 
ress of the arts and sciences, can the action of both the courts and 
Congress be justified or rationalized in terms of the words contained 
in section 8. 

It seems reasonable to assume that no copyright statute passed by 
Congress allowing copyright protection to new forms of expression 
will be declared unconstitutional. This is so, despite the discussion in 
some cases that certain objects are not “writings” within the meaning 
of the Constitution. Congress seems to be free to include in a copy- 
right statute any object, conforming to the requirements of originality 
and creativity, without fear of judicial interference. 

The confusion created by the broad language of section 4 in the 

resent act should be corrected. The courts should no longer be put 
in the position of denying protection to objects because of the prac- 
tical and policy considerations involved while having to speak in 
quasi-constitutional terms because the plain language of the statute 
expends the constitutional grant. Congress should specifically enu- 
merate the subjects it desires to cover and not attempt to project itself 
too far into the future. The hardship of temporary nakedness to 
new modes of communicating intellectual properties is overbalanced 
by the semantic difficulties in such projected attempts. Attempts to 
project coverage present two dangers at opposite poles—protection 
may be extended to subjects Congress did not specifically exempt and 
yet did not wish protected, or on the other extreme, the courts may 
slay, declare a nonenumerated subject “unconstitutional” and thus 
establish a serious precedent. The history of copyright law has seen 
both the courts and Congress grant copyright protection as new forms 
of art or methods of reproduction were developed, with little concern 
for the limitations that a literal interpretation of “writings” would 
impose. 

It Is suggested that the courts conform their words to their actions, 
thus eliminating any confusion about the power of Congress to grant 
copyright protection to objects which it determines should be covered, 
so long as they are in accord with basic copyright principles. This 
is the only approach which is consistent with the history of copyright 
protection and will insure wise action in the future. “Practical con- 
siderations present the real problems as they have in the past and 
not the illusory consideration whether a particular object: is literally 
a “writing” created by an “author.” 
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THE MORAL RIGHT OF THE AUTHOR 


It is frequently said abroad that the “moral” right of the author, 
ie., the right to safeguard his artistic reputation—as distinguished 
from the property aspects of his copyright—is not sufficiently pro- 
tected in the law of the United States. Even American lawyers have 
expressed this opinion. The alleged nonexistence of protection of 
the author’s moral right has been considered one of the principal 
obstacles to adherence by the United States to the Berne and Wash- 
ington Copyright Conventions, both of which contain provisions for 
the protection of the right of the author to claim authorship in his 
work and to prevent others from interfering with its integrity. In 
the following pages we shall compare the protection of the author’s 
personality rights under the doctrine of moral right in the European 
law with the protection given the author’s personal rights under our 
law. 


I. Turory anp Arvpuicarion or THE Docrrine or Moran Ricut 1n THE 
Eurorean Copyricnur Law 


A. THE THEORIES OF THE MORAL RIGHT 


The theories on the moral right have been developed chiefly by 
French and German jurists. According to prevalent views, copy- 
right has two facets: the property rights which are objects of com- 
merce and which terminate after the period fixed by law; and the 
moral right which is inalienably attached to the person of the author 
and, depending on the particular theory, may or may not survive 
the property right aspects of the copyright.2, The French, and to a 
lesser extent, the German courts have pioneered the application of 
the doctrine. ‘Therefore, our study will be largely limited to an ex- 
amination of the doctrine in these countries. There are, however, 
several important member countries of the Berne Copyright Union 
which, under their domestic Jaw, provide protection for the author’s 
personal rights without benefit of the moral right doctrine. Their 
systems will also be discussed briefly. 


B. THE CONTENTS OF THE MORAL RIGHT 


1. The moral right in the Berne Convention 


Under Article 6b¢s of the Berne Convention in the Rome revision 
of 1928 the moral right has two components: the author’s right of 


1Ladas, The International Protection of Literary and Artistie Property 581 (1938) ; 
Roeder, ‘The Doctrine of Moral Right: A Study in the Law of Artists, Authors and Crea- 
tors,” 53 Harv. L. Rey. (1940) 554; Katz, “The Doctrine of Moral Right and American 
Copyright Law—a Proposal,” 24 So. Calif. L. Rey. (1951) 375; id., Copyright Protection 
of Architectural Plans, Drawings, and Designs, 19 School of Law, Duke U. (1954) 224. 
? Under the “German” theory the property rights and the moral right terminate together 
polyenrs after the death of the author; under the “French” theory the moral right lasts 
er. 
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paternity, and his right to the integrity of his work. Article 6dis of 
the Rome text reads as follows: 

(1) Independently of the author's copyright, and even after transfer of the 
said copyright, the author shall have the right to claim authorship of the work. 
as well as the right to object to any distortion, mutilation, or other modification 
of the said work which would be prejudicial to his honour or reputation. 

(2) The determination of the conditions under which these rights shall be 
exercised is reserved for the national legislation of the countries of the Union. 
The means of redress for safeguarding these rights shall be regulated by the 
legislation of the country where protection is claimed. 

At the Brussels conference for the revision of the Berne Convention, 
held in 1948, the language of paragraph (1) of Article 6d7s was 
broadened to prevent “any distortion, mutilation, or other alteration 
thereof or any other action in relation to the said work, which would 
be prejudicial to the author’s honour or reputation.” 

Article 602s of the Rome text provided for determination of the con- 
ditions and means of safeguarding the moral right by the member 
countries. Under the Brussels text this determination is left to the 
member countries only for the time after the author’s death.* THow- 
ever, this ostensible change seems to be of limited effect, because the 
means of redress, i.e., the actual enforcement of the right, even during 
the author’s life, is still governed by the laws of the member countries 
of the Union. As a consequence, protection of the moral right varies 
considerably from one member country to another. 


2. The principal features of the moral right in the Berne countries 

General recognition has been accorded in the laws of the Berne 
countries to the two rights protected under the Berne Convention: 
(a) the paternity right, and (b) the right to the integrity of the work.’ 

(a) The paternity right—The paternity right is held to consist of 
the author's right to be made known to the public as the creator of 
his work, to prevent others from usurping his work by naming another 
person as the author, and to prevent others from wrongfully attribut- 
ing to him a work he has not written.° 

As to the first aspect of this right, it is said that the name of the 
author must appear on all copies as well as on advertising or other 
publicity for the work.’ By virtue of the second aspect the author 
may prevent plagiarism of his work.? The third aspect is said to pro- 
vide protection against false attribution of authorship, or against 
being named as the author of a work that has been mutilated.® 


aes Gbis (2). Art. Gbis (3), Brussels text, concerns the moral right during the author's 
“The means of redress for safeguarding the rights granted by this Article shall be 
governed by the legislation of the Country where eroteetion is claimed,” 

Application of the terminology of the moral right doctrine in copyright statutes does 
not much antedate the Rome revision of the Berne Convention. In the copyright laws 
passed prior to 1928, the moral right is protected as such only in the Portuguese law 
of 1927. Other laws have dispersed peouisions which are applicable to various com- 
ponents of the moral right or, as the Swiss Law (Art. 44), refer protection to general 

® Michaelides-Nouaros, Le Droit Moral de L'Auteur (1935) 204, 205; Ulmer, Urheber- und 
Verlagsrecht (1951) 196; Desbois, Le Droit D'Auteur (1950) No. 591, would not include 
in the moral right the right to prevent wrongful attribution of authorship. He states 
eens right is inherent in any person, and has nothing to do with a work or copyright 
_* Pouilllet, Propriété Littéraire et Artistique (1908) No, 216, 317bis: Michaelides: 
SO dt a ayers ae bee Runge, Uriieber- und Nola eee (1948) 219. 
, Op. cit. . 507 ; Michaelides- snctes 212; nge, 
op. cit. supra, at 59; U mer, op. cit. supra, at 160. pane ic SN ETO, at 2A ae 


# Michaelides-Nouaros, op. cit. supra, at 214; Rur C x 59; op. elt. 
supra, at 126, 197 discusses only the first and Rconaniette SUAUera LACES Ulinerr gh 
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The French copyright law of 1957 ° provides in Article 6 as follows: 


The author shall enjoy the right to respect for his name, his authorship, and 
his work. ‘This right shall be attached to his person. 

It shall be perpetual, inalienable and imprescriptible. 

It may be transmitted mortis causa to the heirs of the author. 

The exercise of this right may be conferred on a third person by testamentary 
provisions. 

Since this law did not become effective until one year after its 
promulgation, no cases decided under it are available at this time. 
The cases in which decisions were recently handed down by the 
French courts were pending when the new law took effect, and the 
previous French copyright Taw was applied to them. As far as the 
moral right is concerned, it may be said that Article 6 of the copy- 
right law of 1957 is a codification of the theories on moral right ex- 
pressed by the courts, and supplies no substantive changes. The 
French courts had extended the scope of the paternity right by hold- 
ing that an author’s name must appear in the work without change 
even after sale of the work ” unless the author has consented to such 
change,'? and that, in the case of several authors, all names must 
appear." A work may not be published anonymously unless the 
author so stipulates in the contract.* False attribution of authorship 
has been condemned under the general rules of law.'t An author has 
also been held entitled to prevent the aflixing of his name to a dis- 
figured work.’® 


pyright law are discussed 
‘oit d’Auteur (April 1958) 


46479—60. 9 
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The German copyright law grants fairly inclusive statutory protec- 
tion of the paternity right. The name of an author may not be omit- 
ted from his work unless he has consented thereto, or unless he cannot 
in good faith raise objections to its omission (e.g. in the case of cer- 
tain contributions to newspapers).?® An artist’s name may be affixed 
to his work by another person only with the artist’s permission. No 
one may quote from another person’s work without indicating the 
source.** 

(@) The right to the integrity of the work.—The author has the 
right to have the integrity of his work respected, i.e., he may prevent 
all deformations of it.s By virtue of this right the author is also 
deemed to be entitled to make changes in the work or to authorize 


others to do so.?® 


The exercise of the moral right as defined in Article 6 of the French 
copyright law of 1957 depends, to a large measure, on the method of 
publication used. Thus, if the work is published by a direct method 


of reproduction such as printing, the publisher, according to Article 
56 of the Jaw, must manufacture the edition in the form agreed to 
in the contract and may not modify the work in any way without the 
author’s written consent. The same obligation of faithful reproduc- 
tion presumably applies to a performance of a musical or dramatic 
work. However, if a work is to be adapted to a different medium, 
some flexibility must be allowed and, since the new copyright law 
does not expressly provide otherwise, it would seem that the ration- 
ale of the court decisions on this question would continue to be valid, 
namely, that changes necessitated by the new medium are permis- 


sible.” 
In several instances the law circumscribes the exercise of the moral 


right in order to prevent abuses by an author. Thus, Article 10 pro- 

ides that co-authors of a work of collaboration must exercise their 
rights by common accord and if they cannot agree, the question will 
be decided by the courts. Even more specifically, Article 16 limits 
the moral right in a contribution to a motion picture to the completed 


36 Copyright Law in Literary and Musical Works of June 19, 1901 [hereinafter LUG] 
§ 9; Copyright Law in Works of Art and Photographs of Jan. 9, 1907 [hereinafter KUG]. 
The Oberlandesgericht [hereinafter Ct. App.] Cologne Oct. 14. 1952, Gewerblicher Rechts- 
schultz und Urheberrecht [hereinafter GRUR] 1953, 499, held that a newspaper reporter 
uSually has no paternity right In his contributions. 

27LUG §18. The Civil Division of the German Supreme Court decided in 110 Entschei- 
dungen des Reichsgerichts in Zivilsachen [hereinafter RGZ] 393, April S, 1925, that an 
architect was permitted to affix his name to a restaurant installation which he had 
created in the employ of another. However, the court was doubtful whether affixing the 
address of the are hitect was not misleading to the point of being unfair competition. 

35 Michaelides-Nouaros, op. cit. supra, note 5, at 219; Ulmer, op. cit. supra, nete 5, at 


197. 

49 Michaelides-Nonaros, op. cit. supra, 96, 241; Mittelstaedt, “Droit Moral im Deutschen 
Urheberrecht,” GRUR 1913. 87; Mueller, Bemerkungen tiber das Urheberpersénlichkeits- 
rece aay fiir Urheber-Film- und Theaterrecht 1928 (hereinafter UFITA] 366. See 
infra no’ . 

‘The recent case of Société des Film Roger Richebé vy. Société Roy Export Films et 
Charlie Chaplin, Cly. Trib. Seine, Feb. 15, 1958, Gaz. Pal., June 7-10, 1958. involved pro- 
tection of the moral right under the French law and under the Universal Copyright Con- 
vention. Charlie Chaplin’s silent film “The Kid” was shown in France with the addition 
of a musical accompaniment and ef subtitles which had not been approved by the author. 
Held, that Chaplin as author was entitled to the protection of his moral right (i.e, 
integrity of the work and respect of his name) under the French law since he enjoyed 
national treatment in France by virtue of Article 2 of the Universal Copyright Convention. 
se In Thiriet, Van Parys and Henri Jeanson vy. Société “Le Fanal’, Jarre and Société 

Films Ariane’ , Civ. Trib. Seine, Feb. 8, 1957, XV Revue Internationale du Droit d@’Auteur 
(April 1957) 144, phonograph records had been made from the film music without permis- 
sion from all the authors, and with other unauthorized changes. Held, that there was 
injury to the moral right of the authors; defendants had to pay damayes and the records 
had to be destroyed. But see: Roger-Ferdinand, L’affaire Carmen Jones, VIII Revue 
Internationale du Droit d’Auteur (July 1955) 3, dealing with the film “Carmen Jones” 
adapted from the opera “Carmen” by Bizet. 

* See Desbols, loc. cit. supra note 9; see also note 48. 
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ticle 1882 of the Civil Code is applicable 


motion picture unless Ar Soca of the filma was pre- 


against 2 person by whose fault the completio: : : 
vented. As a possible further limitation, Article 15 rovides that, if 


any author refuses or is unable to complete his contribution, he must 
permit the use of his contribution insofar as it is in existence. t 

The French courts have held that the user of a work by way “1 
reproduction or performance must adhere strictly to the form an 
contents given the work by the author“ It is said that the publisher 
and theatrical producer violate their obligation if they make changes 
without the author’s consent; that they have undertaken to make the 
work public in the form in which it has been submitted to them and 
could have refused to do so if they had been of the opinion that the 
work needed changes. 

The German copyright statutes provide, and the courts have held, 
that the assignee of a copyright usually cannot, without the author's 
permission, make changes in the work, its title, or in the author state- 
ment.** 


Article 1382 of the French Civil Code provides: “Any action that causes damage 
to another makes the tort feasor lable for damages.” Actions for violation of the moral 
right are more often brought in tort than {n contract. However, the author must prove 
damages to a legitimate interest, violation of a duty and intent. Code Civil (Dalloz ed. 
pes) notes to 1382, 1383. 

=In Merson v. Banque de France, D.H. 1936.2.246, the Court of Appeals in Paris held 
that the copyright permits the artist to demand respect for bis work even after assign- 
ment, and to keep the integrity and every detall of form intact. In Chaliapine y. USSR 
and Bremer, Ct. App. Paris, July 28, 1932, Recueil Perlodique Mensuel Dalloz [{herein- 
after D.P.] 1934.2.139 the court said: Every author has a moral right in his work, and 
this must be rec ized by the courts in all countries, The author has the right to 
peenent that his work be altered or mutilated in form or in spirit. Accord: Commercial 

ribunal [hereinafter Com. ‘Trib.] Seine, Aug. 22, 1845, S. 1845.2.459; Cit. Bordeaux, 
Aug, 24, 1863, S. 1864 94: Com, Trib. Seine, March 11, 1911, D.A. 1912, 141; Civ. 
Trib. Seine, Dec. 31, 1924, D.H. 1925. 35; Cly. Trib. Seine, Dec. 22, 1926, D.H. 1927. 125; 
Ct. ye Paris, Feb. 18, 1930, Annales de Droit Commercial [hereinafter ANN.] 1931. 369. 

In James v. Bouillet and Hachette Publishers, Civ. Trib. Seine, December 31, 1924, 
D.H. 1925.2.54, plaintif’ had permitted defendant B. to reproduce, in a school reader, 
certain extracts from his stories. B. without permission, made considerable changes. 
Held, that if B. wanted to include plaintiff's stories he should have respected the thoughts 
of the author and not distorted them. 

In Benoit-Lévy v. Soc. de prod. et crploit. du film “La Mort du Cygne” and Cinéma 
Pércire Palace, the film “La Mort du Cygne” was presented in a cut version. Held, that, 
although the author had assigned performance rights, he had retained his moral right. 

e Paris Court of Appeals, efirming? decided the issue on a breach of contract basis. 
Cly. Trib. Seine, Oct. 24, 1941, ag’d. Ct. App. Paris, May 5, 1942, D.A. 1943, 80. (The 
lower court did not refer to the contractual clause.) 

In Prévert and Carné vy. S.N. Pathé Cinéma, Civ. Trib. Seine, April 7, 1949, Gaz. Pal., 
May 11, 1949, D.A. 1950, 70, a film was also cut without permission. Held, that the 
authors were entitled to 100,000 frs. damages each for violation of the moral right, but 
Owed the producer 50,000 franes each in damages for unauthorized selzure of the film. 
qcopgright boring been assigned, there was no infringement, and, therefore, no justifica- 

r seizure. 

In Blanchar, Honegger and Zimmer v. Soc. Gaumont, Gaz. Pal. July 22, 1950, Ct. App.. 
Paris, affirming Ciy. Trib. Seine, April 6, 1949, Gaz. Pal. May 21, 1949; the court held 
that cutting a film without permission by the film authors constituted a breach of con- 
tract. The court negatived the presumption of a tacit advance waiver of the moral right. 

In §.A. les Gémeaue vy. Prévert and Grimault, Gaz. Pal. May 23, 1953, D.A. 1953, 133, 
1954, 39, modified and af’d, Ct. App, Paris, April 18, 1956, D.A. 1957, 30, 31, two of 
the authors of © motion picture complained that the other authors of the animated design 
hl had violated Plaintiff's moral right, and they wanted the film withdrawn from ex- 

bition. Held that the two authors had an inalienable moral right but that this right 
was limited by the rights of other collaborators; that withdrawing the film would in 
ekect obliterate the moral right which the complainants wished to protect; that the film 
ah be shown, but the receipts impounded until the matter had been decided on the 

5% Desbois, op. cit. supra, note 5, No. 594. 

C Section 9, LUG; §12, KUG. In 119 RGZ 401, Jan. 14, 1928, the German Supreme 
ourt held that a publisher could not intersperse a contribution to a periodical with 
criticism of the author's work, and thus distort the sense of the article. Held to be a 
breach of contract, 

Rouse classic German case on this point {s the “Rocky Island with Sirens” case, 7) RGZ 
oe June 8, 1912, Defendant had commissioned plaintiff to paint a mural in the stair- 
nit of his home, but after completion of the work defendant disliked the naked sirens 
teh had them overpninted so that they appeared dressed. Held, that an artist has the 
ment to present his work to the publle in its orlginal form. While the vendee has the 
the t to sell or destroy the work, he has no right to change it. In so doing, he Invades 

eat SBE ae a eee ante poe freuen unauthorized cHALsees ) 125/52 

e125 Z, 174, July 29; 1 FR (Fed. Supr, Ct., West Germany) 125/52, 
Oct. 20, 1953, GRUR, 1954, 80.” 3 ‘ P 
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8. Other components of the moral right 

Some other components have also been claimed as part of the moral 
right: () the right to create a work; (b) the right to publish a work; 
(¢) the right to withdraw a published work from sale; (¢) the right 
to prevent “excessive” criticism of a work; and (e) the right to pre- 
vent any other violation of the author's personality.” roe 

(a) Lhe right to create a work.—The right to create a work is said 
to become part of the moral right when the author, having contracted 
with a user to create and deliver a work, is unwilling to do so. The 
effect. of such a contract is said to depend on the moral right because 
creation is closely related to the personal and moral interests of the 
author, his honor and his reputation. An author could not be forced 
to create and publish a work against his will. His refusal to create 
the promised work, however, makes him liable for damages.”7__ 

The French courts have frequently refused to decree specific per- 
formance (but have awarded damages for breach of contract) where 
a work has not been delivered to the client; and, according to most 
text_writers, such decisions are based on the author’s moral right.” 
In Germany the same result is reached under general contract prin- 
ciples but is not considered to be based on the moral right.?* f 

(b) The right to publish or not to publish a work.—The right to 
publish a work or to keep it secret is said to be as natural and incon- 
testable as the right to create. It consists of the right of the creator 
independently to decide when and how to communicate his work to the 


public.?® 

Article 19 of the French copyright law of 1957 provides that the 
author alone has the right to divulge his work, and after his death his 
executors, if any, and after their death, or if the author willed other- 
wise, the persons named in Article 19 have such right. Although 


25 These are said to be components of the moral right under the dualist or “classical” 
yaeeceny theory. For other systems see: Smoschewer, UFITA 1930, 349; Mueller, UFITA 
1929, 267. 

28 Michaelides-Nouaros, op. cit. supra, note 5, at 185, 186. 

= The standard case cited on this point is Whistler y. Eden, Civ. Trib. Seine, March 20, 
1895, D.H. 1898.2.465; Ct. App., Paris, Dec. 2, 1897, S. 1900.2.201; Supr. Ct. March 14, 
1900, S. 1900.1.489, James McNeill Whistler has undertaken to paint Lady Eden’s portrait 
for a fee of 100 to 150 guineas. Lord Eden sent a fee of 100 guineas. Whistler declared the 
fee insuflicient but he cashed the check. The lower court held the contract valid and ordered 
Whistler—who meanwhile had overpainted Lady Eden's face in the picture—to restore the 
work to the status quo ante and deliver it to Lord Eden, or to pay ten francs penalty for 
every, day of delay and to return the fee plus 5 percent interest and pay 1000 francs 
damages. 

On appeal by Whistler, the Paris Court of Appeals held that this was an executory con- 
tract and that Eden, because the painting had never been delivered, had not acquired title 
toit. Therefore, the artist could not be forced to restore or part with the painting which he 
had “maliciously changed.” However, Whistler was enjoined from otherwise using the 
painting, had to return the fee plus interest, and was held liable for the damages 
previously imposed by the lower court. The French Supreme Court affirmed the decision 
of the Court of Appeals. The case note in Dalloz (1900.1.489 at 490) criticized the decision 
as against contract rules. 

In Bouillot-Rebet vy. Davoine, Civ. Trib. Charolles, March 4, 1949, D.A. 1950, 83, the 
court held that an artist need not deliver a bust which seemed to him unfinished and 
unsatisfactory. However, while an artist may justly be jealous of his independence he, like 
anyone else, must respect contracts. 

Plaisant, “Le Propriété Littéraire et Artistique,” Extrait du Juris-Classeur Civil 
Annexes (1954), fase. 8, No. 35 says: It seems that an author who refuses without justi- 
fication to transfer title in the work and to deliver it after it has been completed, may 
be forced to give specific performance. To this statement Professor Esearra remarks in 
the foreword to Mr. Plaisant’s work : 

Mr. Plaisant insists that the moral right be subject to the control of the courts in order 
to prevent abuse of the right. He [Plafsant] also insists that sometimes the author 
should have to give specific performance. . . . These ylews which reflect recent tendencies 
of the courts ... are open to question. Acceptable in abatracto they tend to weaken 
the basic value of the French doctrine of copyright, namely the pretéminence and in- 
frangibility of the moral right, and this at a time where this doctrine is subject to 
many attacks. 

= Ulmer, op. cit. supra, note 5, at 191. 

™ Michaelides-Nouaros, op. cit. supra, note 5, at 187. 
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there is no provision that the right to divulge a work is a parole! 
right, Article 19 further provides that it may be exercised after the 


expiration of the copyright. ; : = 

In France, the right to publish has often been tied up with the right 
to create, and the writers cite the same decisions in support of both 
rights. German writers generally do not consider the right to publish 
as part of the moral right." Decisions of the German courts on this 
point are based on the Law governing publishing contracts and on the 
general contract provisions of the Civil Code.* : 

(2) Lhe right to withdraw the work from sale—The basis for the 
right to withdraw a work from the market after it has been published 


is rather dubious. The usual argument advanced is that, where the 


* Article 29 of the French copyright law of 1957 provides that the copyright is 
Independent of property rights in the material object, but that the author or his succes- 
sors to the copyright are not entitled to require the proprictor of the material object to 
place this object at their disposal for the exercise of the copyright. However, if the 
proprietor of the object manifestly abuses his property rights to prevent publication of 
the work, the courts may force him to permit publication. The proprietor of the object, 
on the other hand, has no right of publication. The exploitation right in posthumous 
works belongs to the successors of the author if disclosed within fifty years from the 
author's death; and only if the disclosure is made after that time, the exploitation 
rights belong to the proprietors of the work who effect publication or cause it to be 
ellected (Art. 23). 

In Anatole France v. Lemerre, Civ. Trib, Seine, Dec. 4, 1911, Pat. 1912.1.98, it was held 
that, as the publisher had not published the manuseript for twenty-five years, the author 
could not be compelled to damage his reputation by permitting publication of an obsolete 
work of his. The case turned on the point that the delay was unreasonable. The Com. 
Trib. Seine, Dec. 8, 1925, in Wormser vy. Biardot (reported in 2 Olagnier, Le Droit d’Auteur 
32 (1934)) held that three years’ delay was excessive. In Raynal y. Bloch, Ct. App. 
Paris, Apr. 26, 1938, S. 1939.2.17, the author had transferred translation and performance 
rights ; a delay of 4 years, until the last performance took place, was not held excessive, 

In Rouault v. Vollard Heirs, Civ. Trib. Seine, July 10, 1946, D.A. 1946, 107, the heirs of 
Vollard, Rouault’s dealer, had taken possession of a large number of paintings which 
Rouault claimed were unfinished. Held, that the painter retained all rights in his works 
and could complete, change, or destroy them. 

The decision was adversely commented on by D.A. 1946, 121, 122, as golng much too far 
in upholding the moral right: 

“The court was misled into holding that intellectual works are outside the ordinary law 
and above any contract. There are no two different standards of laws, one for artists, 
and the other for ordinary human beings. The expression (that] ‘despite any contract 
the right is inalienable,’ is outdated and, in any case, too general. The theory of a right in 
the personality has consequences which appear more and more dangerous. Let us hope 
that the decision in the Rouault case will not make the moral right the basis of error or 
whim, and that it will not be invoked in the face of a contract freely entered into.” 

The Court of Appeals in Paris confirmed the lower court in the Rouault case (March 19, 
1947, Gaz. Pal. April 26, 1947), but insisted to a greater extent on contract interpretation, 
and played down the moral right. See comments by Desbois, op. cit. supra, note 5, No. 541. 

In Dame Canal y. Jamin, Civ. Trib. Seine, April 1, 1936, D.H. 1936.262, Ct. App. Paris, 
Feb. 28, 1938, D.A. 1938, 73, rev'd on other points, French Supreme Ct., May 1, 1945, 
D.A. 1946, 10, the court said: 

“The concept and execution of literary and musical works are solely a product of the per- 
sonal intellect ; such works are the expression of the author's genius and part of his per- 
sonality. ‘The author is sole master of his thought and controls the conditions and the 
extent to which he wants to disclose them. He is, therefore, sole Judge to decide whether or 
not, when, under what condition, his work should be published, and to what extent such 
publication should take place.” 

In the case of Rosa Bonheur, Ct. App., Paris, July 4, 1865, Pat. 1866.385, the artist’s 
refusal to execute and deliver a painting made her liable to damages for breach of contract. 
The main difference between the Bonheur case and later cases seems to be that at the time 
of the Bonheur case nobody thought of the moral right. 

Desbois, op. cit. supra, note 5, at 548; Michaelides-Nouaros, op. cit. supra, note 5. at 188. 

In Consorts Bowers vy. Consorts Bonnard, XIV Revue Internationale du Droit d’ Auteur 
(Jan. 1957) 207, the French Supreme Court held that even unfinished artistic works were 
Part of the community property between spouses with the result that the right of the 
artist to withdraw his work would terminate with partition of the community property. 
This result has been said to amount to a confirmation of the moral right by the court but 
at the same time to a withdrawal of all its efficiency. Garson, L'arret Bonnard et la 

ropriété artistique, XV Revue Internationale du Droit d'Auteur (April 1957) 37. See also 

WA. 1957, 214. This problem is treated in Article 25 of the copyright law of 1957 which 
Rtovides that the right to disclose a work, to fix the conditions of the explottation and to 
lefend its integrity belong to the spouse who is the author or to whom such rights have 
heen transferred. Sce also: Hauert, Controle et limites du droit moral de l’artiste, XXIII 
Revue Internationale du Droit d’Auteur (April 1959) 51. 

“Ulmer, op. cit. supra, note 5, at 187, 191; Runge, op. cit. supra, note 5, at 556. The 
new German draft copyright law (§ 17) considers the right to publish one of the most 
Tahoe ia eae of the moral right (Report, pub, by the Ministry of Justice, Mar. 

. De : 

“Thus. 79 RGZ 156; 110 RGZ 275, 112 RGZ 173; 115 RGZ 858; Supr. Ct, Oct. 15, 1930, 
UFITA 1930, 633. 
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author has undergone a change of conviction or where, in the light of 
subsequent developments the work has become obsolete, he cannot be 
expected to permit further distribution. 

Article 32 of the French copyright law of 1957 gives the author the 
right to correct or retract his work. However, he cannot exercise this 
right except by indemnifying in advance the transferee of the exploi- 
tation rights for the loss that the correction of retraction may cause. 
Tf an author were to exercise this right after publication of his work, 
the cost of this indemnification may well render this right nugatory.** 

(d) The right to prevent excessive criticism—* Excessive” criticism 
has been defined as criticism made solely for the purpose of vexation.* 
It is, however, conceded by all writers that reasonable criticism must 
be free, no matter how severely it may condemn a work.*° 

It has been said that this right represents a new application of the 
right to the integrity of a work, and that, in France, it may be de- 
fended by invoking the law of July 29, 1881, as amended by the law of 
September 29, 1919.57 However, under that law anyone, not just an 


33 Michaelides-Nouaros, op. cit. supra, note 5, at 277; Ulmer, op. cit. supra, note 5, at 275. 
Against the right: Plaisant, supra, note 27, No. 47. 

t seems that the cases brought forward in support of the right of withdrawal after 
publication in France did not support this thesis. They are: 

Whistler v. Eden, D, H. 1898.2,465, S. 1900.2.201, S—1900.1.489, supra, note 27. In that 
case the work was not published, or even delivered. 

Camoin y. Carco, D.P. 1928.2.89, Gaz. Pal. 1931.1.678. In that case the painter Camoin 
had torn up and discarded several of his paintings. Someone found and reassembled the 
canvasses, and sold them. Held, the painter could prevent such unauthorized publication. 

Dame Cinquin y. Lecocg, S. 1900.2.122. This case turned on the question whether the 
property rights inherent in a eOpyeenY were cele Open between spouses. Held in 
the aflirmative, but that the author-spouse retained his right to change the works or even 
“suppress” them, except where he did so only to annoy his ex-spouse. 

Dame Canal vy. Jamin, supra, note 30. Held, that prior to publication the author is the 
sole judge whether he wants to publish his work. 

In Sauls 

After publication the author has no right of recission, but may buy back at the whole- 
sale price whatever copies the publisher has in stock. The author need have no reason, 
connected with the moral right or other, to do so. 

* Desbois, loc. cit. supra, note 9, says: This neans that in many circumstances the right 
which he is offered will vanish like a mirage: his means may not allow him to face such 
payment of damages even on a modest basis. Furthermore, the law is careful to prevent 
that scruples and remorse serve as a pretext for regrets quite diferent from a soul search- 
ing: the author cannot have recourse to the right of withdrawal in order to make a more 
advantageous contract than the one he had concluded before, since Article 32, par. 2, 
provides that if he regrets having exercised the right of withdrawal, he must offer first 
choice to his contract partner under the previous conditions. Finally, while he may 
rescind his contract, the injury caused thereby is mitigated since, far from having the 
right to go back on his word even for the purest of motives, all he has is an option either 
to overcome his scruples and fulfill his contract or to pay oft his previous obligation in 
money and thereby repurchase his freedom. 

Under Article 142 of the Italian copyright law an author may withdraw his work for 
reasons of the moral right. However, he must notify the Minister of Public Culture who 
in turn must give public notice of the author's intent. Also, the author must idemnify 
aTepereone who have acquired rights in connection with the reproduction, distribution or 
performance of the work. 

Article 33 of the German draft copyright law grants the right of withdrawal if the 
transferee of the right to use the work does not properly exercise this right. No moral 
right seems to be involved here. Apart from various conditions which must be fulfilled 
before the right may be exercised, the author must pay equitable damages to all concerned. 

Under all these laws the “right to withdraw a work is merely the possibility granted by 
the law, for various reasons, of rescinding a contract and paying damages therefor.” 

%5 Michaelides-Nouaros, op. cit. supra, note 5, at 287, considers the right to prevent such 
excessive criticism part of the moral right. On the other hand, Ulmer, op. cit. supra, note 
5, at 188, 189, says: Critique must be free. Even malicious critique, in my opinion, is no 
violation of the droit moral. 

Ulmer criticises the Polish copyright law of 1926 which protects (Art. 58) the author in 
cases of knowingly false criticism. He says, at 189: A defense against knowingly false 
criticism is feasible under the general rules of law. It seems objectionable to relate such a 
defense to copyright. The theory that the author should have against the critic a right to 
the respect of his work would lead to the unacceptable result of very extensive control of 
criticism by the courts. 

So held in France: Borgo y. Poneigh, Ciy. Trib. Seine, Jan. 6, 1922, Pat. 1922, 256. 
Benoit y. Rudler, Civ. Trib. Seine, July 23, 1921, Pat. 1921.800. The Court of Appeals of 
Paris held in Abragam and French Union of Critics v. Solane, D.A. 1954, 37, that criticism 
of literary, musical or dramatic works is in the public interest and must be free. The 
writer, musician or actor must accept blame as well as praise, even where the criticism is 
against him personally as long as it remains within the frame of his work or performance. 

7 Michaelides-Nouaros, op. cit. supra, note 5, at 286 et scq. 
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author, has the right to reply in the same medium to any personal 
attack made u pon him in a newspaper or periodical. : 

In Germany protection is afforded by the law of libel and slander.’ 

(e) The right to relief from any other violation of the author's 
personality.—This right 1s asserted to provide protection of the au- 
thor’s special personality. Any act is said to be prohibited that hurts 
the special personality of the author, ie., his professional standing. 
Such an act may consist of a violation of an express or implied clause 
of a publishing contract, or of a tort. This part of the moral right 
allegedly protects the author against unfair use or misuse of his name, 
his work, or his personality.*° ‘Thus, it is not permissible without the 
author’s specific consent to use a work of art for commercial advertis- 
ing, or to quote the author of a scientific book as endorsing commercial 
products by virtue of statements made in that book.** 


4. Inalienability of the moral right 

The moral right accrues to the author with the creation of his work 
and protects his freedom, honor, and reputation. Alienation of the 
substance of the moral right is considered impossible in view of the 
nature and the purpose of the right.** This approach has led some 
writers to the conclusion that any contract which permits acts detri- 
mental to the author’s honor must be void,‘ because the moral right 
cannot be an object of commerce." It is sometimes overlooked that 
this doctrine necessarily is riddled with exceptions and that, even in 
theory, the possibility of a contractual waiver has been admitted in 


* The provisions on libel and defamation (sec. 193, German Penal Code) or the tort pro- 
visions of the German Civil Code (§§ 823(2) and 826), Apparently, there are no decisions 
on this point involving the rights of authors. 

® Michaclides-Nouaros, op cit, supra, note 5, at 293. 

“See the Bernard Frank case, supra, note 12. 

“ French cases, 

A work of art may not be used for commercial advertising, Cly. Trib. Seine, Apr. 3, 1897, 
Pouillet, op. cit. supra, note 6, No. 204 bis. Unreasonable increase in sales price may 
Be rise to the suspicion that the author ts mercenary, Veuve Vaucaire vy. Vermont, Gaz. 

rib. 1922.2,217. njustified interruption of publication of novel in newspaper held to 
invade moral right, Viney v. Le Matin, Pat. 1918.2.45. 

Reproduction of work of art on cheese label not permitted, Le Duc y. Ponible, Pat. 
1923.359. ‘Text of scientific book may not be used for advertisement, Cly. Trib. Seine, 
July 22, 1876, March 4, 1880, Pouillet, op. cit. supra, No. 510 bis. Work of serious music 
may not be used in film next to Viennese Waltz, Stravinsky y. Soc. Warner Bros.—First 
National Film, Civ. Trib. Seine, July 27, 1937, D.A. 1988, 107. 

German cases : 

Increase in salesprice held not a violation of the moral right, 110 RGZ 275. (According 
pore a Boe Law on Publishing Contracts a publisher may lower, but not increase the 

esprice. 

Moving to a new location of, and making changes in a work of art held not violation 
of moral right, Ct. App. Hamburg, Dec. 23, 1932, GRUR 1933, 327. 

“ Michaclides-Nouaros, op. cit. supra, note 5, at 89; accord: Ulmer, op. cit. supra, note 5, 
at 60: Runge, oR. cit. supra, note 5, at 224: Desbois, op cit. supra, note 5, No. 569. 

“ Michaeclides-Nouaros, op. cit, supra, note 5, at 96; Mittelstaedt, supra, note 19, at 87; 
Mueller, supra, note 19, at 388. 

“As to whether it is not, in fact, an “object of commerce,” the opinions seem divided. 
See the Report of the Internat. Federation of Associations of Film Producers in D.A. 
1954, 45; Baum, The Brussels Conference for the Revision of the Berne Convention, 
(English translation) 24 (1949). 

Plaisant, op. cit. supra, note 27, No. 7 says: 

“The inallenability of the moral right is proclaimed by numerous lower court decisions 
and by certain textwriters [cit. om.]. It seems to us, however, that application of this 
Statement, without further qualification, would lead to impossible and inequitable results 
which, in the last analysis, would be contrary to the interests of the author.... It 
appears that, where the author has made an express contract, he cannot invoke his moral 

ht where {t is contrary to such contract.” ° 

Michaelides-Nouaros, Revue Hellénique de Droit International, Ch le 1953, 239, 
rene to recede to some extent from his former stand as to the inallenability of the moral 

“Katz, supra, note 1, at 407, suggests that the moral right may be destroyed by laches, 
where the author fails to complain of a violation, but that ‘A right which is inalienable ts 
Rot only non-transferable, it is also incapable of being expressly contracted away. 
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the form of a limited assignment of the exercise of the moral right,*® 
or trusteeship.*? 

Article 1 of the French copyright law of 1957 provides that copy- 
right exists by the mere fact of creation of an intellectual work, and 
Article 6 states that the moral right is inalienable and inprescriptible. 
Before this law went into effect, the French copyright law specified 
only that the copyright (i.e., the property rights), may be assigned 
in whole or in part.’ Lacking any statutory basis for the claim of 
the inalienability of the moral right, the justification therefor was 
sought in the court decisions. 

The French courts have consistently ruled out a presumption of a 
tacit waiver of the moral right, but they permit reasonable changes 
without the author’s consent in the case of a contribution to a collec- 
tive work © or in the case of an adaptation. An express contractual 
waiver of the moral right by the author is usually held valid.” 


“ Michaclides-Nouaros, op. cit. supra, note 5, at 93. 

47 Ulmer, op. cit. supra, note 5, at 6S, 

Article 11 of the French copyright law provides that authors of anonymous or 
pseudonymous work enjoy the moral and pecuniary rights granted in Article 1, but that 
they are represented in the exercise of these rights by the original publisher until such 
time as they declare their identity and prove their authorship. Under Article 56 a 
publisher may make changes in a work with the author's written consent and In the 
case of an adaptation, necessary changes are always permitted. ‘The provision of 
Article 31 that “the transfer of authors’ rights shall be subject to the condition that 
each of the rights transferred shall be specifically mentioned in the act of transfer” 
may well be applied to a contractual clause waiving the moral right, or entrusting its 
exercise to another person. Since the author, under Article 6, may provide by will 
for the exercise of the moral right by a third person, it may be that he could also do so by 
contract inter vivos. 

* The French copyright law of 1957 provides that the exercise of the moral right may 
be limited by contract ; upon written consent by the author, the publisher may make changes 
in the work (Art. 56, 2). 

“Thus, Blanchar, Honegger and Zimmer y. Société Gaumont, note 22, supra; Metro- 
Goldtoyn-Mayer V. Heas, Gaz. Pal. June 16, 1950; Prévert and Carné vy. S.N. Pathé Cinéma, 
note 22, supra; Théatre de VOpéra Comique vy. Valdo Barley, D.H. 1936.2.26. 

” Author not permitted to object to changes in contributions: Clv. Trib. Marseille, Dec. 
19, 1902, Gaz. Trib. 1903.2.393 ; Civ. Trib. Seine, June 2, 1904, D.A. 1981, 116. If the 
author refuses to have his name on the changed work he may merely demand that his name 
be omitted : Ct. of Nancy, May 8, 1863, Pat. 1863. 380. 

The right to be named as author of a part of a collective work is denied in Article 9 of the 
French copyright law of 1957, paragraph 8 of which reads as follow: 

“A ‘collective work’ is a work created by the initiative of a physical person or legal 
entity who edits it, publishes it and discloses it under his direction and name, and in which 
the personal contributions of the various authors who participated in its development are 
merged in the totality of the work for which it was conceived, so that it is impossible to 
attribute to each author a separate right in the work as realized.” 

Article 13, par. 2 further provides: “The author's right [in a collective work] shall rest 
in this person". (i.e., the Berzen in whose name the work was disclosed). 

* Bataille vy. Bernhard, Ct. App. Paris, Apr. 28, 1910, Ann. 1910.191. 

© Bernstein vy. Matador et Pathé Cinéma, the so-called “Mélo"” case, D.H., 1983.533. D.A. 
1933, 104, recently followed in Barillet and Crédy v. Soc. Burgus Films, Civ. Trib. Bordeaux, 
Jan. 15, 1951, D.A. 1952, 66. 

In Bernstein vy. Matador et Pathé Cinéma, supra, the French landmark case on the ques- 
tion, the playwright, Henri Bernstein, sued the defendant motion picture producers for 
violation of his moral right because of changes made by the defendants in adapting his 
work. The defendants admitted the changes, but claimed they were necessary and, 
furthermore, that they had been agreed to by the plaintiff. The question was whether a 
covenant which permitted all necessary changes was valid in the face of the author's 
“Snalienable’ moral right. The court held that this covenant, though unusual, was binding 
on the parties. ‘To the plaintiff's allegation that, despite this clause, he retained the right 
to prevent any change that appeared unacceptable to him, the court replied in part: 

“To maintain this theory, [plaintiff] relies oa the textwriters and certain court decisions 
giving to authors of literary and artistic works the continuing right to watch over the 
integrity of their works that they have assigned, and to prevent mutilation and deformation 
of such works. These principles have never really come under discussion except in actions on 
contracts regarding publication and reproduction of a work [as distinguished from 
adaptation.] In such cases they are explained and justified because any change mutilates 
and alters the work. The case is different where a dramatic or literary work is adapted for 
a motion picture. There the original work remains intact, regardless of what is done in 
the new work which is inspired by, and more or less closely resembles, the original work but 
which Js necessarily different because it {s subject to different techniques and serves different 
ends. ‘Therefore, it is an absolute necessity that such changes be permitted by the author 
and the author, once he has consented to them, is definitely boun by his consent even if 
later the changes seem completely to distort his work. The author may also consent to leave 
the decision concerning the amount of changes to his assignee.” 

In the Barillet case, supra, the court held that an author necessarily had to consent to 
all changes required for adaptation to a different medium, and that the question whether 
the moral right was violated was for the court to decide. 
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The German copyright law provides that the assignee of a copyright 
may not make changes in a work, its title, or the author statement. 
However, any such changes may be authorized by contract.* The law 
presumes consent where the author could not in good faith object to 
changes necessitated by the method of reproduction, or adaptation, or 
by the type of publication in which the work appears.**. The German 
decisions are in accordance with these statutory provisions.” 

The “inalienability” of the moral right may be defined as follows: 
By its very nature as a personal right, the moral right is not capable of 
transfer. Where a work is part of a collective work (of the kind in 
which contributions are commonly anonymous), the right to be named 
as author is deemed to be waived. Where a work is used by a direct 
method of reproduction or performance, the courts usually uphold 
the moral right to prevent changes; but where the work is adapted to 
a different medium, reasonable changes are permitted even without 
an express waiver of the moral right. Where the author has expressly 
waived his moral right he is bound by the contract and his moral right 
is unenforceable despite its alleged inalienability. 


5. Transmission of the moral right to the author's heirs 


Rights of personality usually expire with the death of the person 
under any system of law. But it has been said that the protection of 
the memory of a deceased author has necessitated an exception to the 
rule. ‘This exception is alleged to have been generally admitted by the 
courts, the textwriters, and the laws for the protection of the author’s 
personality.°* According to most writers, not all components of the 
moral right pass to the author’s heirs: the “positive” components die 
with the author; only the “negative” ones pass to the heirs. The right 
to create a work, to publish it, to change it, to withdraw it from cireu- 
lation, and to destroy it, are said to be innate positive components. On 
the other hand, the right to prevent others from making changes or 
from committing acts detrimental to the author’s reputation are con- 
sidered negative components that require no personal act by the author 
and may, therefore, be transmitted to his heirs." 

Articles 19 and 20 of the French copyright Jaw of 1957 carefully 
regulate the exercise of the right of publication after the death of 
the author. The group of persons that may exercise the right is quite 
narrow : first, the executors designated by the author; then, unless the 


The Court of Appeals in Paris in Banque de France vy. Consorts Luc-Olivier Merson, 
March 12, 1936, D.H. 1936.2.246, held that the artistic property right contains a non- 
pecuniary right which attaches to the person of the owner and which makes it possible, 
in case of assignment, to enforce the respect due the work regarding its integrity. This 
right passes to the heirs of the artist. There !s no doubt that the artist may forego the 
exercise of his moral right, but it must be shown that such abandonment clearly results 
from the documents and circumstances of the case. 

® LUG, § 9(1) ; KUG, § 12(1). 

™ LUG, §9(2); KUG, § 12(2). 

In 119 RGZ 401, Jan. 14, 1928, the German Supr. Ct. held that permission to pub- 
lish an article in a periodical under the author's name did not carry with it an implied 
consent to changes completely distorting the sense of the article. Held against tacit 
walver of moral right: Supr. Ct., March 28, 1936, GRUR 1936, 827; Ct. App. Hamburg, 
March 20, 1952, GRUR 1952, 588. Held. that contractual waiver of moral right is per- 
missible: Landgericht (Dist. Ct.), Berlin, Nov. 4, 1930, UFITA 1981, 73. 

® Michaelides-Nouaros, op. cit. supra, note 5, at 114, 115. Accord: Ulmer, op. cit. 
supra, note 5, at 210. Plaisant, op. cit. supra, note 27, No. 66, says: 

“The moral right is basically a personal right. . . . After the death of the author the 
moral right passes to the heirs and legatees. However, the moral right does not keep 
its strictly personal character when the heirs get it: it becomes somewhat weakened.” 

% Michaelides-Nouaros, op. cit. supra, note 5, at 116. It is open to question whether the 
rights to publish or to destroy a work are, if at all, parts of the moral right, “positive” 
aspects of this right. Posthumous publication, or destruction of a work by the proprietor 
is permitted under most laws. 
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author has made a testamentary provision, the descendants, the spouse 
if not divorced and remarried, the heirs other than descendants who 
inherit all or part of the estate, the universal legatees or donees of all 
the future assets. 

If any of the persons abuse the right in the course of its exercise, 
or if its nonexercise appears to amount to an abuse, the courts will 
decide on the matter. The same applies when the representatives of 
the author cannot agree on publication of a work, or when there is no 
known successor, no heirs and no spouse entitled to the estate. The 
public interest in the matter is safeguarded by the provision in article 
20 that the Minister of Arts and Letters may refer such matters to 
the court. 

Even before the French copyright law of 1957 went into effect, the 
French courts protected the integrity of a work after the author's 
death.°* In one instance, the moral right of the heirs has been recog- 
nized after expiration of the copyright,®® and the integrity of the work 
has been defended even against the author’s heirs.” 

In Germany, the heirs may enforce all rights inherent in the copy- 
right, including those parts of the moral right recognized in the 
statute." In view of the German theory of inseparability of the 
moral right and the property rights, all rights of both categories are 
held extinguished at the end of the term of copyright protection. 


6. Berne countries protecting the author's personal rights outside the 
copyright law 

Some member countries of the Berne Union fulfill the requirements 
of Article 602s of the Berne Convention by affording equivalent pro- 
tection to authors under general laws for the protection of the personal 
rights of all individuals. 

(a) Great Britain—The moral right as such is not part of the 
domestic British Law. The Report of the Copyright Committee of 
1952 preceding the Copyright Act, 1956 stated in part: © 


219. We have headed this Part of our Report droit moral which we believe 
to be a term unknown to our jurisprudence. 

220. We understand that in a number of Continental Countries specific legisla- 
tion exists extending protection in respect of an author’s honour and reputation. 
In the United Kingdom protection is given by the common law, in addition to 
yarious statutory provisions. 


53 Merson y. Banque de France, supra, note 15. 

© De Pitray v. Schatz, D.H. 1936.2.548. 

© Brugnier Roure y. de Corton, Gaz, Pal. 1906.1.874, D.A. 1907, 187; see case of Mr. 
Taber of New York, in D.A. 1899, 111. 

Michaelides-Nouaros suggests, op. cit. supra, note 5, at 332, that the exercise of the 
moral right after the author’s death should be, at least in part, the task of professional 
organizations. “ 

* Ulmer, op. cit. supra, note 5, at 210. The German Supr. Ct. first denied that the moral 
Say (f Soueted at eae AO the nel er arer Ech are Warnes vy. Barl of D., Al 

5 ater the Court reverse self: Heirs o. rindberg, Mucler vy. Hyperion. 
102 RGZ 184 (1920). v sf epee) 

© Ulmer, op. cit. supra, note 5, at 210. 

© Fox, The Canadian Law of Copyright (1944) says at 429: “It must be remembered 
that the International Conventions have no direct effect either in Canada or in the United 
enero ny as they have not been given any direct statutory effect.” See also id. at 

, 046, 

“The British Copyright Act, 1956, 4 and 5 ELIZ. 2, chap. 74, contains no provisions on 
the moral right. a 

Hoffmann, Die reyidierte Berner Ubereinkunft (1935) 108, says that at the Rome Con- 
ference for the revision of the Berne Convention, the British and Australian delegates 
opposed any regulation of the moral right as contrary to British copyright and common 
law. They acquiesced when it was pointed out that the moral right was the equivalent of 
prptecHon ele BOER pyactonial coe 

resented by the President o: e Board of Trade to Parliament b mmand of 
Her Majesty, October, 1952. y Comma 
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224. We feel that in general many of the problems involved do not lend 
themselves to cure by legislative action, but are of a type that can best be 
regulated by contract between the parties concerned. Authors are already pro- 
tected at common law against anything amounting to defamation of character. 

225. In a field so vague and ill defined it seems to us to be impossible—even 
if it were considered desirable—to frame legislative proposals to meet all possible 
problems. In general, the common law of this country provides adequate reme- 
dies, and in addition there are certain statutory remedies to meet particular 
and defined cases. For example, Section 7 of the Fine Arts Copyright Act, 1862, 
gives artists a measure of protection against the unauthorized alteration of their 
drawings or the fraudulent affixing of signatures to them. We recommend that 
this protection should be continued, and that [it] should be extended to apply 
also in the case of literary and musical works. 

(6) Canada.—Section 12(5) of the Canadian Copyright Act, 1921,% 
provides: 

Independently of the author's copyright, and even after the assignment, either 
wholly or partially, of the said copyright, the author shall have the right to claim 
authorship of the work, as well as the right to restrain any distortion, mutilation, 
or other modification of the said work which would be prejudicial to his honour 
orreputation. 1931, c. 8, 5.5. 

This provision is practically the same as Article 62s (1) of the 
Rome-Berne Convention. 

Mr. Fox, the well-known Canadian copyright expert, has said: 

That part of the section [12(5), Copyright Law] is to some extent an illus- 
tration of the type of legislation that so often emerges from parliament—con- 
ceived in vagueness, poorly drafted, sententious in utterance, and useless in 
practical application. 

- . . Until judicial decision, which is as yet lacking, has considered the sec- 
tion, it will remain the same sort of pious parliamentary hope as S. 11 of the 
Unfair Competition Act, 1932, . . . which did nothing to the common law. 

Presumably in Canada, as in Great Britain, the common law is 
thought to afford protection to the personal rights of authors. 

(c) Switzerland. Article 44 of the Swiss Copyright Law of 1922 
refers protection of the moral right to the general provisions of the 
Civil Code and the Code on Obligations.%* 

_Thus, the principal basis for protection of an author’s personal 
rights is Article 28 of the Civil Code ® which states in part: Anyone 
whose personal rights are violated by an unlawful act, shall have the 

‘Tight to demand that such act be enjoined by the courts. This pro- 
‘yision has been said to protect the paternity right, to enable an author 
‘to prevent unauthorized changes in, or other acts concerning his work 
‘that affect its value,” and to defend his right of privacy. In Swit- 
‘Zerland, authors as a class enjoy no preferential treatment as regards 
itheir personal rights, but the rights are protected in much the same 


‘ “Chap. 82, RSC 1927, as amended by chap. 8, 1931, chap. 18, 1935, chap. 28, 1936, chap. 
' 27,1938. Seealso § 26(2) Canad. Copr. Law. Cases on common law protection of authors” 
1 Personal rights in Canada and Great Britain are to be found In Part ITI of this study. 
(1945) aeons L. J. 1945-46, 126. See also: Fox, The Canadian Law of Copyright 
, 602, 

* Art. 27 to 29, Civil Code: Art. 49, Code on Obligations. See Blanco, Revue Suisse de 

Mla Propriété Industrielle et du Droit d’Auteur, 1952.2, 150. 
Egger, Annotations to the Swiss Civil Code, Art. 28, Note 26. 

*Buergi, 6G Zeitschrift fiir Schweizer. Recht 10’ (Switzerland 1947). 

7 Ibid. > see 'Tuor, note 72, infra. 

In Kasper y. Widow Hodler, BGD (Swiss Fed. Courts) 40.2.127, July 20, 1944, the 
‘widow of a painter was held entitled to protection of her husband’s memory. Unauthor- 
{ized exhibit of a painting depicting the well known artist on his deathbed was held an 
vom of the widow’s right of privacy under Art. 28, Civil Code and Art. 49, Code on 

ations. 

In Mueller v. Rossi, BGR 71.4.225, Dee. 7, 1945, it was held that the Swiss law (§ 173, 

al Code) offered no protection to the artistic reputation, but only ac against defa- 
ee an artist's personal honor. Accord: In re Kupferschmidt, BGE 42.4172, Oct. 
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manner and to the same extent as they are protected in this country 
by the common law.”? 


Il. Tue Morar Rienr anv rur Law or rue Unirep Srarres 


Only a few writers have discussed the doctrine of moral right in 
relation to the law of the United States. ‘Their conclusion, that 
the doctrine of moral right guarantees full protection of personal 
rights of authors, appears to be based more on the theoretical presen- 
tation of the doctrine by its European exponents than on its applica- 
tion by the European courts; conversely, the protection of authors’ 
personal rights in the United States is presented by them in the light 
of those court decisions most unfavorable to authors. 

The doctrine of moral right as such is not recognized in the United 
States as the basis for protection of personal rights of authors. Nor 
do our statutes provide for the protection of personal rights of au- 
thors as a class. The question is: how does protection given in the 
United States on other principles compare with that given abroad 
under the moral right doctrine? In order to find the answer, we shall 
consider our court decisions under the same headings used above in 
discussing the contents of the moral right. 


1. The paternity right 

There is no provision on the right of paternity in the American 
copyright law. Protection of the right to the proper attribution of 
authorship is provided under the general principles of law regarding 
contracts, or torts such as invasion of privacy, libel, or unfair compe- 
tition. 

The omission of an author’s name was considered in Clemens v. 
Press Publishing Co.% An author sold publishing rights to a story 
and the manuscript contained the author’s name, as did the galley 
proofs. The publisher then refused to publish the story except 
anonymously. The court held: 

Keven the matter-of-fact attitude of the law does not require us to consider 
the sale of the rights to a literary production in the same way that we would 
eonsider a barrel of pork. Contracts are to be so construed as to give effect to 
the intention of the parties .... If the intent of the parties was that the de- 
fendant should purchase the rights to the literary property and publish it, the 


author is entitled not only to be paid for his work, but to have it published in 
the manner in which he wrote it. The purchaser cannot garble it or put it out 


= Tuor, Das schweilzerische Zivilgesetzbuch (Swiss Civil Code) 70 (1948) states: 

“The main principle on which our whole economic and legal system rests is the prin- 
ciple of personal freedom. This freedom, aside from the fact that its misuse is prohibited, 
is guaranteed to each person and provides protection against violation by others. ‘This 
is the case not only where economic interests are violated, but also where there is dam- 
age to the personal rights of a person. The term ‘personality’ includes all rights, which 
are inseparable from the percents 
They are: the right to life, physical and mental peace, freedom, honor, credit, name, and 
the right to privacy. Accord: Troller, Immaterialgtiterrechte, vol. 1 (1959), 87. 

In contrast thereto, the German Supreme Court, in 58 RGZ% 24, Feb. 27, 1904 denied 
existence of a general right of personality. However, under the post-war Bonn Const!- 
tution the Supreme Court of the Federal Republic of Germany scems to haye made a 
beginning toward recognizing a general right of personality. in a decision of May 25, 
1954 (Neue Juristische Wochenschrift 54, 1404) the Court held that the Bonn Constitn- 
tion grants as a constitutional right to each person a general right of personality which 
is prctecren as a right to honor and reputation, privacy, freedom of speech, and, gen- 
erally, to his own personality. See also 15 Entscheldungen des Bundesgerichtshofs 
cSunreme (Gb, Weds Be pupU ston Semmnny)| 249, and comments by Ulmer in D.A. 1957, 14. 

mi personality is not recognized. Sparano, R 4 
Cin toe TA DBICG: TIT No. 1, cetenens 1954. e aa ames aa oa 
= Supra, note 1, See also Francon, La Propiété Littéraire e s' = 
Bretagne et aux Etats-Unis (1955) chap. VI. 3 Seer me eoroued AG ranag 
“4 67 Misc. 183, 122 N.Y. Supp. 206 (1910). 
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under another name than the author's; nor can he omit altogether the name 
of the author, unless his contract with the latter permits him to doso.. - - AS 
I interpret the contract .. ., their intent was that ... the defendant should 
publish [the work] under the author's name. ‘The action of the parties in 
dicates the interpretation which they placed upon it. When the plaintiff pre- 
sented his story to the defendant, it contained his name.... The galley 
proofs ... had the plantiff’s name printed upon [them]. The plaintiff .. - 
had the right to insist that the story should not be published except under his 


name. 

Lillis v. Hurst involved the unauthorized use of an author's name. 
Defendants had published under the author’s true name the plain s 
non-copyrighted books which originally had been published under a 
peudon ym. The court granted the author an injunction for the fol- 
owing reason: 

The name of the plaintiff was in no way used in connection with these publi- 
cations until the defendants assumed to use [it] .... The plaintiff never 
granted to the defendants the right to use his name.... I think that he has 


the right to the protection of the statute” in order to prevent his own name 
being used . . . without his consent. 


The use of an artist’s name in a distorted version of his work was 
at issue in Neyland v. Home Pattern Co.** An unauthorized crude 
reproduction of a painting was used as an embroidery pattern and 
advertised as “straight from the painting” of the artist. The court 
held that merely to reproduce the painting without changes coupled 
with the artist’s name would not violate his right to the protection of 
his privacy although it may be an invasion of his copyright. How- 
ever, to use his painting as a design of a sofa cushion and to employ 


™66 Mise, 235, 121 N.Y. Supp. 488 (1910); see Wittenberg, The Protection and 
Marketing of Literary Property (1937) 105. 

N.Y. Civil Rights Law, §§ 50, 51. See Elliot v. Jones, 66 Misc. 95, 120 N.Y. Supp. 
898 (1910), aff’d 140 App. Diy. 94, 125 N.Y. Supp. 119 (1910). 

"In the “Mark Twain” case, Clemens vy. Belford, Clark and Co., 14 Fed. 728, (C.C. 
Tl. 1883), the court sustained a demurrer to complainant's prayer to enjoin defendant 
from publishing the author's sketches under his pseudonym “Mark Twain.” There was 
no question of copyright as the sketches were in the public domain; they had been 
previously published without copyright and under the same pseudonym. ‘The court held 
that defendant would have had the right to publish the works under the author's known 
real name, and no greater protection was due the author's equally well known pseudonym. 

In an interesting dictum on the author's personal rights the court sald: 

“An author has the right to restrain the publication of any of his literary work which 
he has never published. .. . [cit. om.]. So, too, an author of acquired reputation and, 
Perhaps, a person who has not obtained any standing before the public as a writer, may 
restrain another from the publication of literary matter purporting to have been written 
By him, but which, in fact was never so written. In other words, no person has the 
right to hold another out to the world as the author of literary matter which he never 
wrote; and the same would undoubtedly apply in favor of a person known to the public 
under a nom de plume, because no one has the right, either expressly or by implication, 
falsely or untruly to charge another with the composition or authorship of a literary 
Production which he did not write. Any other rule would permit writers of inferior 
merit to put their compositions before the public under the name of writers of high 
ppalng and authority, thereby perpetrating a fraud not only on the writer, but also on 

ublie.’” 

British law: Landa y. Greenberg, (1908) 24 T.L.R. 441; The “Sporting Times” Co. v. 
Pitcher Enterprise Co., (1912) Macg. Cop. Cas. 52; Maitland-Davison y. The Sphere and 
Tatler, (1919) Macg. Cop. Cas. 1928. 

"65 I’. 2d 863 (2d Cir. 1983). In this ease the painting had been previously published 
with the artist's permission in an article discussing the painter's work. But the artist had 
given the defendant no permission to use the painting in any manner. In Curtcood y. 
Affilated Distributors, 288 Wed. 219 (D.C.S.D.N.Y. 1922) defendants, without authority, 
had mutilated plaintiff's story in adapting it for a motion picture, but had given plaintift 
as the author. (The court granted an injunction against use of author's name and title 
of the story. Accord: Packard y. Fox Film Corp., 207 App. Diy. 311, 202 N.Y, Supp. 164 
(1923). See also Metropolitan Opera Association y. Wagner-Nichols Recorder Corp., 101 
N.Y. Supp. 24 488 (1950), 107 N.Y. Supp. 2d 795 (Sup. Ct. 1951) ; Kerby v. Hal Roach 
Studios, 53 Cal. App. 2d 207, 127 P. 2d 577 (1942). Harris v. Ticentieth Century-For 

ilm Corp, 43 PB. Sapps 119 (D.C.S.D.N.Y. 1942); Lake v. Universal Pictures Co., 95 
PB. Supp. 768 (D.C.S.D. Cal. 1950). 

Author's right to prevent being given as author of a distorted work upheld ; Drummond vy. 
Altemus, 60 Wed. 838 (C.C. Pa. 1894). Relief granted under theory of unfair competition : 
Fisher v, Star Co., 231 N.Y. 414 (1921) ; under the theory of libel: Ben-Oliel vy. Press Pub. 
@o., 251 N.Y. 250, 167 N.D. 432 (1929); Gershicin v. Ethical Pub. Co., 166 Misc. 39, 


1 N.Y. Supp. 2d 904 (1987). 
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his name, without permission, to further the sale of such design was 

held to be clearly a misuse of the artist’s work and name, and a viola- 

pen of personal rights under section 51 of the New York Civil Rights 
aU. 

The use of a performer’s name in a distorted version of his perform- 
ance was held objectionable in Granz v. Harris,’ discussed later in 
connection with the right to the integrity of the work. 

In De Bekker vy. Stokes,° where the author was upheld as to his 
rights to the title and format of his contribution to a musical encyclo- 
pedia, the court implied a waiver of the author’s right to have his name 
appear on the work: “The plaintiff was not entitled to have his own 
name appear in the book. There was no stipulation to expose the 
authorship. A name was chosen for the work. The parties are 
limited to it.” *? 

False attribution of authorship was involved in D’Altomonte v. 
New York Herald Co.8* An author sued for libel and invasion of 
privacy as he had falsely been given as the author of a sensational 
story. It was held that using the plaintiff’s name as the author of 
such a story would expose him to ridicule and contempt and the 
defendant’s demurrer to the libel count was overruled. 

The case on the right of authorship cited most prominently by the 
critics of the United States law is Vargas v. /'squire, Inc.®? in. which 
an artist sought to enjoin the reproduction of some of his paintings 
without authorship credit, and demanded damages for misrepresenta- 
tion. The complaint was dismissed. The case turned on the court’s 
interpretation of a clause in the contract between the artist and the 
publisher of Esquire magazine which provided in part that “Vargas 
agrees ... [that] the name ‘Varga’, ‘Varga Girl’, ‘Varga, Esq.’, and 
any and all other names .. . used in connection with {the paintings] 
shall forever belong exclusively to Esquire, and Esquire shall have all 
rights with respect thereto.” The court found that “there [was] no 
ambiguity in the granting language, nor [could] there be an implied 
intention . . . of the parties of any reservation of rights [of author- 
ship] in the grantor . . . , and the fact that no reservation was con- 
tained in the contract strongly indicates that it was intentionally 
omitted.®* 

This decision may well be criticized on the ground that Vargas’ 
consent to the use of his name by Esquire did not necessarily convey 
the right to omit it altogether. ‘The court could have implied a nega- 


7198 F. 2d 585 (2d Cir. 1952). 

168 App. Div. 452, 153 N.Y. Supp. 1066 (1916), af’d without op, 219 N.Y. 573, 114 
N.B. 1064 (1916). See also: Jones v. American Law Book Co., 125 App. Div. 519 (1908) ; 
Locke y. Gibbons, 164 Mise. 877, 299 N.Y. 188, af’d without op. 253 App. Div. 887, 2 N.Y. 
Supp. 2d 1015 (1938). 

J.¢., in encyclopedic works authorship need not be attributed. For Canadian (and 
British) law see Fox, op. cit. supra, note 63 at 570: 

“The publication of any work under the name of an author, without his consent, which 
would injure his character or reputation would obviously constitute a libel (Lee v. Gibbins 
(1892) 8 T.L.R. 773: Glyn v. Weston Feature Film Co., (1916) 1 Ch, 261) ..., and if 
the public is induced to purchase such work in the belief that it was the work of the 
author in question, and such author is damaged by loss of sales of his own work, he has 
revi by way of action for passing off (Miller v. Cecil Film Ltd., (1937) 2 All. E.R. 


) 
cert, denied 335 
'roducts, Inc. Vv. 
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iive cove 1ant, i.e., that the right to use the artist’s name carried with 
it the duty not to omit his name.**> But since a decision in favor of 
the artist could have been reached under common law principles, it 
seems unjustifiable to attack the court, as one writer has done,*’ for 
its refusal to adopt the moral right doctrine as such.* mee 

Some proof for this view may be found in the recent decision in 
Susy Products v. Greeman.* An artist, known in his field for his fan- 
ciful figures and creations, formed a partnership for the manufactur- 
ing and selling of miniature pictures to the gift and novelty trade. 
He signed these articles with the nom de plume “Lowell,” which name 
he had previously used and which was well known. The artist later 
withdrew from the firm which claimed that when he sold his stock 
and interests in the plaintiff corporation (successor to the partnership) 
he surrendered thereby his right to the use of the name “Lowell.” The 
corporation brought an action to restrain the artist and others from 
using this name on products and from marketing products similar to 
those marketed by the plaintiff. The court dismissed the complaint 
and gave judgment to the artist on one of his counterclaims. The 
reasoning of the court was in part as follows: 

It is plaintiffs’ contention that when defendant... sold his stock and 
interests in the plaintiff corporation he surrendered thereby his right to the use 
of the name “Lowell.” I do not find this to be the fact, however. ... [De 
fendant] never agreed, contracted, sold or assigned his name “Lowell” nor his 
right to sketch and create his little figures . . . 

Upon the proof adduced, plaintiffs’ claim to an exclusive right of the use of 
the name ‘‘Lowell” on the future output of the artist ... is untenable. The 
mere fact that during his association with [plaintiffs he] permitted his nom de 
plume to be used, did not vest in [plaintiffs] the exclusive right to use of the 
name under whieh he had been known. 

Plaintiffs have failed to establish any proprietary right to the use of the name. 
There is no proof of a writing or contract which tends to establish that (de- 
fendant] transferred or assigned to plaintiffs the exclusive right to the use of the 
name in question. 

In another case ®° a well known pianist sued a record manufacturer 
on the basis of the New York Civil Rights Law, sections 50 and 51, 
and alleged that defendant had made inferior reproductions from 
phonograph records of plaintifl’s performances, sold them as plain- 
tiff’s performances, and used plaintiff’s name in connection with such 
sales. The court held that use of plaintiffs name was unauthorized 
while the plaintiff was under contract with a foreign corporation for 
reproduction of his performances on records for compensation, and the 
complaint was held suflicient to allege a cause of action under the Civil 
Rights Law. It was further held that the artist had a property right 
in his performance so that they could not be used for a purpose not 
intended and particularly in a manner which did not fairly represent 
his service. 


Generally, U.S. courts tend to favor implied negative covenants, Williston, Contracts 
(1937 ed.) § 1449. In Wood y. Lady Duff-Gordon, 222 N.Y. 88, 118 N.B. 214 (1917) 
Cardozo, J. said: “. . . The law has outgrown its primitive stage of formalism when the 
Precise word was the sovereign talisman, and every slip was fatal. It takes a broader view 
today. A promise may be lacking, and yet the whole writing may be ‘instinct with an 
obligation,’ imperfectly expressed [cit. om.].". See also: Granz y. Harris note 79, supra. 

© Katz, 24 So. Calif. L. Rev. No. 4, 375, at 412. 

‘There is no doubt that the court considered the allegation of a violation of the moral 
tight in the light of a separate cause of action. The critics of the Vargas decision also tend 
fo superimpose the moral right on the contractual commitments in the form of an addi- 
tonal abstract right which is inallenable in spite of any wafver in the contract. 

140 N.Y.S. 2d 904 (Sup. Ct. 1955). 

® Gieseking v. Urania Records, 155 N.Y.S. 24171 (Sup. Ct. 1956). 
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In Harms vy. Tops Music Enterprises ® the court summarized the in- 
stances in which courts will protect the integrity of a man’s intellectual 
work as follows: 

... To particularize: Courts will protect against (a) omission of the au- 
thor’s name unless, by contract, the right is given to the publisher to do so 
{cit. om.], or (b) false attribution of authorship [cit. om.], (ec) infringement of 
originality of arrangement or recording of a song [cit. om.], as well as for (d) 
distortion or truncation of work as to text or content [cit. om.]. 


However— 


the mere allegation that the lack of control on the part of the plaintiff over 
the recording [made by the defendant] by resulting in inferior recording, might 
injure the reputation of the author and the plaintiff, [was] insufficient to bring 
it within the purview of the rule of unfair competition declared in the cases [cit. 
om.]. 

The protection of the paternity right by American courts ®™ may be 
summed up as follows: 

The author’s right to have his name appear in connection with a 
contractual use of his work has been upheld in the absence of a waiver 
of that right. The right may be waived by contract. (The Vargas 
case represented a finding, perhaps erroneous, of such a waiver.) Jor 
a contribution to encyclopedic works there is a presumption of waiver 
if the paternity right is not expressly reserved. 

The use of an author’s name in a distortion of his work, a false at- 
tribution of authorship, and the unauthorized disclosure of an author’s 
name have been held to be torts under the Jaw of libel, unfair compe- 
tition, or the right to privacy. 

2. Theright to the integrity of the work 

The author’s right to prohibit changes made by others,® to a large 
extent, is upheld in the United States under the law of libel or unfair 
competition. Here, as in Europe, the cases usually turn on the ques- 
tion whether or not a contract permits changes. 

In De Bekker v. Stokes ** the court prevented the defendant from 
publishing a work in a form other than that agreed upon. It had been 
stipulated between De Bekker and the Stokes Publishing Company 
that the plaintifl’s book should be published “in such style and man- 
ner as [defendant] shall deem expedient.” ‘The Stokes Company, 
concurrently with making sales in the usual trade way, arranged with 
the defendant University Society to publish the work as two volumes 
of a ten volume series as a result of which the sales increased. ‘The 
court said : 

It appears ... that... the sales have been accelerated but the tenor of the 
agreement with plaintiff has not been kept. He has the right to insist that 
the Stokes Company should publish the book under the name of Stokes Encyclo- 
pedia of Music, however advantageous to him some other form of presentation 
to the public may be. ... Whe plaintiff! ... has the right to preserve the 
identity of his creation. 

In Curwood v. Affiliated Distributors * the court said: 


While scenery, action and characters may be added to an original story, 
and even supplant subordinate portions thereof, there is an obligation upon 


160 F. Supp. 77 (S.D. Cal. NS 

It should be noted that protection of the paternity right does not depend on copyright. 
This right exists as well in works in the public domain, 

“ As to the author's aflirmative right to make changes (which does not warrant further 
discussion here) supra, at note 31; also: Ulmer, op. cit. supra, note 5, at 178. 

383 Fed, S19 (D.CS.D N 

283 Fed. 219 (D.C.S.D.N.Y. 1922). See also: Manners v. Famous Players Laskq Oorp., 

262 Fed. 811 (D.C.S.D.N.Y. 1919). ” ‘ 
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the elaborator to retain and give appropriate expression to the theme taught 
and main action of that which was originally written... - Elaboration Neth 
Story means something other than that the same should be discarded, an 
title and authorship applied to a wholly dissimilar tale. 

In Granz y. Harris ®® the defendants sold records of abbreviated 
versions of the plaintiff’s musical performance, describing them as 
presentations of the plaintiff. These unauthorized cuts coupled with 
the attribution of the abbreviated version to the plaintiff were held to 
constitute the tort of unfair Soper a breach of contract, and to 
violate the plaintiff’s personal rights in regard to his reputation. The 
court said in part: 


... We think that the purchaser of the master discs could lawfully use them 
to produce the abbreviated record ... provided he did not describe it as a 
recording of music presented by the plaintiff. If he did so describe it, he 
Would commit the tort of unfair competition. But the contract required the 
defendant to use the legend “Presented by Norman Granz”.... This contrac- 
tual duty carries by implication, without the necessity of an express prohibition, 
the duty not to sell records which make the required legend a false representa- 
tion... . As [specific] damages are difficult to prove, and the harm to the 
plaintiff's reputation ... is irreparable, injunctive relief is appropriate. 


In aconcurring opinion, Judge Jerome Frank stated : 


I agree, of course, that whether by way of contract or tort, plaintiff (absent 
his consent to the contrary) is entitled to prevention of the publication as his, 
of a garbled version of his uncopyrighed product. This is not novel doctrine: 
Byron obtained an injunction from an English court™ restraining the publica- 
tion of a book purporting to contain his poems only, but which included some 
not of his authorship [cit. om.] ... Those courts . . . have granted injunctive 
relief in these circumstances: an artist sells one of his works to the defendant 
who substantially changes it and then represents the altered matter to the 
public as the artist's product. Whether the work is copyrighted or not the 
established rule is that, even if the contract with the artist expressly authorizes 
reasonable modifications (e.g., where a novel or stage play is sold for adaptation 
as a movie), it is an actionable wrong to hold out the artist as author of a 
version which substantially departs from the original [cit. om.]. 


In Royle y. Dillingham ® the court said : 


The plaintiff protests against the production of his play written pursuant 
to contract for the defendants, on the ground of unauthorized changes and 
modifications in the text and structural arrangement thereof. The defendant 
apparently concedes that the changes are of a substantial character, but justi- 
fies [his act] on the ground of waiver and consent. I... fail to find the 
claimed waiver or consent. ... There is nothing . .. that establishes either 
the proof or the presumption of consent. ... The defendant by his letter . . . 
explicitly states that he has accepted plaintiff's play. All subsequent changes 
i dependent on the will of the plaintiff, whether its exercise be arbitrary or 
otherwise. 


In Drummond y. Altemus * the court stated : 
The complainant did send to a journal... and permit its publishers to 
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print . . . reports of eight lectures . . ., but these did not give... a full and 
exact representation of these particular lectures, and of the remaining four 
lectures... . [N]o report . .. was furnished to the press or placed before the 


Public. The defendant's book is founded on the matter which had appeared 
in the [journal], and if that matter had been literally copied, and so as not 
to misrepresent its character and extent, the plaintiff would be without remedy; 
but the fatal weakness in the defendant's position is that, under color of editing 
the author's work, he has represented a part of it as the whole, and even, as 
to the portion published, has materially departed from the reports. 


®198 I. 2d 585 (2d Cir. 1952). 

Byron v. Johnston. (1816), 2 Mer. 29. 
“53 Mise. 883 (1907). 

*60 Fed. 338, supra, note 78. 
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In Prouty v. National Broadcasting Company® defendant appro- 
priated for broadcasting the title of the plaintifl’s novel and used its 
characters without the plaintifl’s consent. ‘The plaintiff alleged that 
this was done in such a manner as to degrade the artistic quality and 
harmonious consistency of thenovel. The court held: 

If it should appear that in these broadcasts the defendant has appropriated, 
without plaintifl’s consent, plot and principal characters of the novel, and 
that use being made of her literary production was such as to injure the repu- 
tation of the work and [the] author, and to amount to a deception upon the 
public, it may well be that relief would be afforded by applying well-recognized 
principles of equity which have been developed in the field known as “unfair 
competition.” 

The decision in the equity suit of Afelodion v. Philadelphia School 
District © has been seized upon by the critics of the United States law 
as an example of the denial of the protection given by the moral right 
doctrine? The plaintiff, who had entered into a written contract 
with the School District of Philadelphia to do certain artistic work, 
averred that his models were so changed by direction of the superin- 
tendent of the school board that 
as a result of the attribution of said [works] . . . to [plaintiff] and the general 
belief amongst artists and connoisseurs of art that said [works] are actually 


the creations of [plaintiff], he has been subjected to the ridicule and contempt 
of all, . . . who are familiar with the [works]. 


The plaintiff asked for damages and demanded that the school be 
feruisen to tear down the altered work. 

As we interpret the decision, the court declared that the alleged 
damage to the artist’s reputation was a tort which, under a Pennsyl- 
vania statute regulating actions concerning public works *” had to be 
litigated on the law side of the court. Therefore, the court declined 
jurisdiction. We are unable to concur in the view that this decision 
represents a denial of the author’s personal rights as such. It was an 
unfortunate coincidence that, because of the defendant’s status as a 
governmental agency, the plaintiff had no remedy at law. 

In Crimiv. Rutgers Presbyterian Church in the City of New ¥ orl:°* 
the plaintiff had painted a mural in the defendants’ church. This 
mural was found objectionable and was obliterated. The artist 
brought action asking for equitable relief. 

The court held for the defendants after an extensive discussion of 
the artist’s moral right** and stated that all rights of an artist in 


26 F. Supp. 265 (D.C. Mass. 1939). Criticized by Roeder, supra, note 1, because 
“the doctrine of unfair competition ... is designed to protect economic rights... 
{and] it seems incongruous to.expand it to the protection of purely personal rights.” 

3 328 Pa. 457, 195 Atl. 905 (19388). 

31 Roeder, supra, note 1, at 569 says: “At least one court... has seen fit to deny 
altogether the existence of the {moral] right.” 

3 Act of April 8, 1846, P.L. 272, 17 P.S. § 299. 

13 4194 Misc. 570, 89 N.Y. Supp. 2d 813 (1949). See notes in 2 Ala. L. Rev. (1949-50) 
268; Wash. U.L.Q. (1951), 124. g 

40f'The court quoted Ladas, Roeder, and other writers on the moral right, and the French 
decision of the Court of Appeals in Paris in the case of Lacasse and Welcome v. Abbé Qué- 
nard, June 28, 1932, D.H. 1932.487. In that case a parish priest had accepted plaintifl’s 
painting for his church, but the vicar general, on instructions by the bishop, had caused 
the paintings to be removed. Held, that the church was the property of the local diocese 
and that the parish priest had no right to accept the paintings on behalf of the bishop, who 
had not been consulted. Painting the baptismal font was an injury to the properly of 
another. Further, the artist had made no reservation of right, as against the ordinary 
right of a proprietor to dispose of his property and destroy it. 

Michaelides-Nouaros, op. cit. supra, note 5, at 231 would permit destruction where 
it completely obliterates the artist’s original work, because in that case the “spiritual 
link” is broken. Desbois, op. cit. supra, note 5 at 607 doubts that the court in the 
Lacasse case would have sacrified the artist’s right to the respect of his work with the 
fume serenity if the mural had been painted with the consent of the ecclesiastical 
authorities. 
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regard to his reputation cease upon sale of his work. This statement 
seems to go too far, but on all other points in the decision is 1m line 
with rulings abroad*” that after acquiring title and possession the 
vendee may destroy a work if he is displeased with it. s 

A curious twist to the assumption that the authors’ personal rights 
find better protection in Europe than in the United States was pro- 
vided by Seroff v. Simon and Schuster?” Tn this case the defendants 
as publishers of the author’s book, had sold translation rights in that 
work to a French publisher who hired a translator and published a 
French version of the book. The plaintiff, on reading the French 
version, considered it a complete distortion and a flagrant falsification 
of the original text. He demanded of the defendants that they insist 
on recall of the French copies sold and correction of new copies. 

The defendants admitted that some of the errors were quite serious 
and offered a sum to defray a part of plaintiffs expenses in settling 
the matter with the French publisher. This offer was rejected. 
When the French publisher denied the existence of any errors and 
refused to make changes, the defendants offered to the plaintiff an 
assignment of whatever rights they may have had against the French 
publisher. Thereupon, plaintiff sued defendants. 

The court dismissed the complaint, not because plaintiff had no 
cause of action, but because he had sued the wrong defendant. The 
court found that defendants had sold translation rights in the usual 
manner and were not remiss in their duties in any manner. 

As to the substance of the complaint, the court found serious and 
objectionable errors which— 
would warrant the granting of some relief to an author who was entitled to and 
interested in the preservation and integrity of his work if the parties respon- 
sible for the alteration . . . were before the court. 

The court further stated that “a right analogous to ‘moral right’, 
though not referred to as such, has been recognized in this country and 
in the common law countries of the British Commonwealth, so that in 
at least a number of situations the integrity and reputation of an 
artistic creator have been protected by judicial pronouncements.” 

To sum up: Under the tort theories of libel or unfair competition 
the courts have held that in the absence of express contractual consent 
by the author, no changes in his work may be introduced that are not 
required by technical necessities of production or adaptation. How- 
ever, complete destruction of a work which the author has uncondi- 
ponally sold is not considered an invaison of the author’s personal 
rights. 


3. The right to create a work 

We have previously pointed out that under the moral right doctrine 
the right to create a work refers to the author’s refusal to perform a 
contract. Where a personal contract of this nature is in question, 
American courts commonly refuse to decree specific performance, but 
will award damages.” Negative covenants, on the other hand, may be 


a 


2® See the French Lacasse cause in the preceding note. ‘The German “Rocky Island with 
Sirens” decision held against mutilation, vut not against destruction of the mural (see 
supra, note 24), 

* Misc. 2d 383 (Sup. Ct. 1957). 

4” Corbin, Contracts (1951) § 1184. Contracts to create and deliver a literary or artistic 
Work are personal contracts. Ball, Law of Copyright and Literary Property (1944) 565; 
Fox. op. cit. supra, note 63 at 586. In Roller vy. Weigle, 261 Fed. 250 (D.C. Cir. 
1919), the court said that “It would be intolerable if a man could be compelled by a court 
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enforced whereby an artist will be prevented from performing for 
another producer,’® or an author from writing for a different pub- 
lisher.1° There are numerous decisions granting injunctions against 
an artist’s or author’s serving a competitor where an award of damages 
for breach of contract was deemed an inadequate remedy.2”° 


4. The right to publish or not to publish 


The right to publish a work or withhold it from publication is 
accorded under the copyright statute, 74 by common law copyright,” 
and under the concept of the right of privacy.2" In the case of letters, 
the right is enforced even against the recipient. 

While in England common law copyright has been abolished,” the 
United States copyright statute provides: 


Nothing in this title shall be construed to annul or limit the right of the author 
or proprietor of an unpublished work, at common law or in equity, to prevent the 
copying, publication, or use of such unpublished work without his consent, and 
to obtain damages therefor. 


This common law protection, together with the exclusive statutory 
right to publish and copy a copyrighted work adequately guarantees 
the author’s excluscive right to publish his work and to prevent others 
from publishing it without permission.1* 

In Pushman vy. New York Graphic Society 8 the New York Court 
of Appeals held that a common law copyright does not necessarily pass 
with the sale of a work of art, but that an artist, if he wishes to retain 
or protect this right, must reserve it when he sells a painting for pur- 


of equity to serve another against his will,” citing Boyer v. Western Union Tel. Co., 124 
Bea oan Shubert vy. Woodward, 167 Fed. 47; Gossard y, Crosby, 132 Iowa 155, 109 

In Harms and Francis, Day and Hunter vy. Stern, 222 Fed. 581, 229 Fed. 42 (2d Cir. 
1916) it was held that an agreement to transfer for five years a publishing right {n future 
musical works was a yalid and binding contract. “While the agreement could not be 
specifically enforced, it imposed upon [the composer] an obligation to perform it, and 
the breach of the agreement could be redressed in an action for damages.’’ See the de- 
cision in the French case of Whistler y. Eden supra, note 27. 

108 Lumley vy. Wagner, 1 De G.M. and G. 604 (Ch. App. 1852) ; Duff y. Russell, 133 N.Y. 
678. 31 N.B. 622 (1892). 

1% Tribune Association ¥. Simonds, 104 A. 386 (Ch. 1918). Whitswood Ohem. Oo. v. Hard- 
man (1891) 2 Ch. 416, has somewhat narrowed down the broad decision on enforcing 
negative covenants in Lumley v. Wagner, supra, note 108. In Kennerley v. Simmonds, 247 
Fed. 822 (D.C. N.Y. 1917) it was held that a negative covenant not to write and publish 
similar works is not presumed unless indispensable. 

219 Cincinnati Exhib. Go. v. Marsans, 216 Fed. 269 (D.C. Mo. 1914) : Shubert Theatre 
Co. vy. Rath, 271 Fed. 827 (2d Cir. 1922) ; Assoc. Newspapers y. Phillips, 294 Fed. 845 
(24 Cir. 1923): Erikson v. Hatley, 12 F. 2d 491, 56 App. D.C. 268 (1926). 

For Great Britain. accord: Ward, Look and Co. vy. Long (1906) 2 Ch. 550; Macdonald v. 
Eyles, (1921) 1 Ch. 631. 

For Canada, Fox, op. cit. supra, note 63, at 582, states that the rule restraining authors 
from doing anything to render publishers’ rights valueless by superseding the first work 
with another and publishing it through another publisher must be restricted to cases 
where the author commits actual infringement of the first work. 

41 Title 17, U.S.C. § 1, Act of July 30, 1947 (61 Stat. 652) as amended. 

22 See notes 116 and 117 infra. 

23 The right of privacy as a doctrine is not yet universally accepted. 1 Callmann, 
Unfair Competition and Trademarks (1945) 37. 

14 Gee vy. Pritchard (1818) 2 Swans, 402; Denis v. Leclerc, Supr. Ct., Territ. Orleans, 
1811, 1-3 Mart. 159; Baker v. Libbie, 210 Mass. 599. 97 N.®. 109 (1912). 

28 British Copyright Act, 1911, 1 and 2 Geo. 5, c. 46. Part III, § 81. 

48 Title 17, U.S.C. § 2. All commercial rights in the work after publication depend on 
statutory protection. Wheaton vy. Peters, 8 Peters 591 (U.S. 1834). The personal rights 
of the author are not affected and are enforceable whether or not the work is published, or 
under statutory copyright. 

u7In Millar vy. Taylor, 4 Burr. 2308, 98 Bngl. Rep. 201 (K.B. 1769) common law copy- 
right was held to be perpetual; the case was overruled in Donaldson vy. Becket, 4 Burr. 
2408, 98 Engl. Rep. 257 (1774). In Wheaton y. Peters, aia note 116, it was also held 
that common Jaw copyright ends with publication. Until that event takes place the 
author has a common law action against anyone who CPA his manuscript without 
authority. Caliga v. Inter Ocean Newspaper, 215 U.S. 182 (1909). 

The ins to publish includes, of course, the right to refrain from publishing. Wallace 
vy. Georgia O. and WN. Ry. Co., 94 Ga. 732, 22'S.B. 579 (1894). , 
33825 N.Y. Supp. 2d 32 (Sup. Ct. 1914), 39 N.B. 2d 249 (Ct. App. 1942). 
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poses of publication. A common law copyright in unpublished works, 
possession of which is transferred but not for purposes of publication, 
always remains with the author or his legal successors. The recipient 
or possessor may keep or destroy, but may not publish the work. 


§. The right to withdraw the work from circulation 

There is no provision in the United States copyright statute nor has 
any court decision been found permitting an author to withdraw his 
work from circulation after it has been published.” The author must 
find relief, if any, either in an action in contract or tort. ‘ 


6. The right to prevent excessive criticism > 


Not only authors, but any person whose reputation has been unjusti- 
fiably injured has an action for libel. - The action, however, dies with 
the person and, unless the libelous attack reflects on the family, there 
may be no recovery after the death of the libelled person** 

riticism of literary or artistic works is permitted within the limits 
of “fair comment.” In Berg v. Printers’ Ink Pub. Co.** the court said: 

Fair and legitimate criticism is always permitted upon any work to which 
the attention of the public has been invited. It would not be a libel upon the 


plaintiff to say. that the product of his pen was not good. Whatever is written 
cannot be said to be libelous except something which decreases or lowers plain- 


tiff in his professional character [cit. om.]. . . . Criticism of another’s activi- 
ties as are matters of public concern is fair, if the criticism, even though de 
famatory, is based on facts truly stated, ... is an honest expression of the 


writer’s real opinion or belief, and is not made solely for the purpose of causing 
hurt to the other.’ “4 


us Baker vy. Libbie, 210 Mass. 599. 97 N.E. 109 (1912) ; Denise y. Leclero, supra, note 119 ; 
Grigsby v. Breckinridge, 65 Ky. 480 (1867).; State ew rel. Clemens vy. Witthaus, Circuit 
Judge, 228 S.W. 2d 4 (Missouri 1950). . 

In Chamberlain v. Meldman, 84 N.Y. Supp. 2d 718, 89 N.B. 2d 863 (1949) the Appellate 
Division of the New York Supreme Court held that independently of the sale of the manu- 
Script the common law copyright or control of the right to reproduce belongs to the artist 
or author until disposed of by him and that, after the author's death, his estate may enjoin 
publication of an unpublished manuscript. There was held to be no presumption of trans- 
fer of publication rights by virtue of transfer of the manuscript. 

1 Such as Article 32 of the 1957 French copyright law, or section 26, German Law on 
Publishing Contracts (permitting the author to buy back copies at the lowest trade price), 
or the Portuguese Copyright Law, Art. 29, under which an author may terminate his con- 
tract with the publisher where the latter has so modified the work as to hurt the author’s 
reputation, or Art. 142 of the Italian Sy gest ee Law. Article V, last paragraph, of the 
Universal Copyright Convention may possibly be considered as, at least, implied recognition 
of the right of withdrawal. It states: “The [translating] license shall not be granted 
when the author has withdrawn from circulation all copies of the work.” 

721 There may be criminal libel of a deceased person. State y. Haffer, 94 Wash. 136, 162 
Pac. 45 (1917). The reason is that defamation of a dead person may be resented by rela- 
tives and tend to disturb the peace. 

1354 F. Supp. 795 (D.C.N.¥., 1943). aff’d without op., 141 F. 2d 1022 (2d Cir. 1944). 
See also: Battersby y. Qollier, 34 App. Div. 347, 54 N.Y. Supp. 363 (1898) ; Shapiro, Bern- 
stein and Co. y. Collier, 26 USPQ 40 (D.C.S.D.N.Y. 19384). 

23 The court in the Berg case quoted from Triggs y. Sun Printing and Pub. Association, 
179 N.Y. 144, 71 N.B. 789 (1904) : - z 

“The Tae of the rule permitting fair and honest criticism is that it promotes 
the public good, enables the people to discern right from wrong, encourages merit, and 
firmly condemns and exposes the charlatan and the cheat, and hence {s based upon public 
Policy. . . . Criticism never attacks the individual, but only his work.” 

™* Roeder, 53 Hary. L. Rev. 554 at 572 objects to the rule that the plaintiff must prove 
falsity, malice and damages, This 1s too harsh a rule,” and recommends adoption of the 
French rule giving the right to a seply. in the same medium. We haye numerous provistons 
of that kind. ‘Retraction’ statutes have been passed in Alabama, Georgia, Kansas, Michi- 
gan, Minnesota, New Jersey, North Carolina, North Dakota, and Ohio, (also Dlinols, re- 

ealed two years later). Nevada (Comp. Laws 1929) and Ohio (Gen. Code, 1926, §§ 6319-2 
Ne 6319-9) have penal statutes, making it an offense for a newspaper to refuse to publish 
n answer, 

The right to reply, or to force retraction, may be an alternative to a libel action, but it is 
no substitute. Even in France it has not been so considered. A plaintiff in a tort action 
for violation of his moral right must also prove malice, {njury, and damages. Dalloz, Code 
Civil (1946) Art. 1882, 1383, notes. 

A public charge that a reporter violated a confidence (Tryon y. Ev. News Assoc., 39 Mich. 
636 (1878)), or that an author is a museum plece and a literary freak (Triggs v. Sun 
Printing and Pub. Oo., supra, note 123) is Mbelous per se. There need be no proof of 
special damages. 
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7. The right to relief from any other violation of the author's personal 
rights 

In Henry Holt and Co. v. Ligget and Myers Tobacco Co. the court 
said, concerning quotation from a scientific book in a cigarette adver- 
tisement, that the “publication was not one in the field in which 
[plaintiff] wrote nor was it a scientific treatise or a work designed to 
piace human knowledge. On the contrary, it is clear that the 
pamphlet intended to advance the sale of [defendant’s] product .. . 
a purely commercial purpose. It cannot be implied that [plaintiff] 
consented to the use of his work for such a purpose.” 5 

In Kerby v. Hal Roach Studios **° the supposedly fictitious name as 
the sender of a letter advertising a motion picture was actually the 
name of an artist. The court held that— 


to suggest that a woman has written such a letter... is to impute to her a 
laxness of character [and] a coarseness of moral fiber . . .; and to spread such 
imputations abroad, . . . is an invasion of privacy. 


In the Neyland case ™ the unauthorized commercial use of a work of 
ee wes also held objectionable as an invasion of the artist’s personal 
rights. 

he case of Shostakovich et al. v. Twentieth-Century Fox Film Cor- 
poration *** turned on the question whether musical works in the public 
domain may be reproduced on the sound track of a motion picture, the 
theme of which was in opposition to the composers’ political convic- 
tion. Appropriate authorship credit was given to the composers,!*° 
there was no distortion of the works, and there was nothing in the film 
to indicate that its theme represented the composers’ convictions. The 
demand for relief was based on Section 51 of the New York civil 
rights law (invasion of privacy), and on allegations of defamation, 
the deliberate infliction of an injury without just cause, and violation 
of the plaintiff’s moral right as composers. The court found no inva- 
sion of privacy as the works were in the public domain. It found no 
libel a no injury as the works, being in the public domain, could be 
reproduced without permission and had, in fact, been faithfully repro- 
duced. Concerning the allegation of a violation of the composers’ 
moral right by the reproduction of their works in an inappropriate 
manner, the court asked: “Is the standard to be good taste, artistic 
worth, political beliefs, moral concepts, or what is it to be?” 

The Shostakovich case has been pointed to by some writers as demon- 
strating the failure of our courts to protect the personal rights of 


In Sullivan vy. Daily Mirror, 232 App. Div. 507, 250 N.Y. Supp. 420 (1 
article implied that plaintiff sports-writer had been jee to aria a EASED critique ans 
peace eld a libel, as plaintiff's honesty and loyalty to his paper and to the public was 
or excessive criticism see further: Cooper v. Stone, 24 Wend. 434 (N.Y. 1840).; Dowlii 
4 eae, aoe pen CP Grea AGA ecenee ve Western Morning News Co, 
e . B. x v. Daniels, ed. Cas. 1854),; . Di 2. 2 
Toa (DiC. App. 1943). mone 3 y (1854),; Potts vy. Dics, 132 F. 2d 
“or British an anadian law, Fox, op. cit. supra, note 63 : 
335 93 F. Supp. 302 (D.C. Pa. 1938). ” od g prpoue et 808 
3853 Cal. App. 2d 207, 127 P. 2d 577 (1942). 
1 gb Mine 7.80 N.Y. S 2d 575 (1948) 
Mise. 67, v.Y. Supp. 2d 575 (1948), aff/’d by memorand 2 
Dy. £92, Sr N.Y, Supp. 2a a tio 3 5 A Bh : y ndum opinion, 275 App. 
The er ne read: ‘‘music—from the selected works of the Sovict 
Dmitry Shostakovich, Serge Prokofieff, Aram Khachaturian, Nicholai Ee 
ducted by Alfred Newman,” (italics added)—making it obvious that the music was not 
composed for the film. 
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authors. The court has been criticized for not considering the mat- 
ter from the composers’ point of view. In our opinion, the court 
asked a pertinent question. Even the European exponents of the 
moral right doctrine disagree as to whether the right should be based 
on a subjective or objective evaluation of the facts, while the European 
courts nearly always prefer the latter.’ Were we to assume—as do 
the critics—that the circumstances under which the compositions were 
used were “obviously inappropriate,” the answer would be equally 
obvious. But that is the whole question: was the use inappropriate, 
solely because the theme of the film ran counter to the composers’ po- 
litical beliefs, there being nothing in the film to associate the com- 


posers’ beliefs with its theme. ase : 
Judge Frank said in Grantz vy. Harris ** in regard to the doctrine of 


moral right: 


A new name, a novel label expressive of a new generalization, can have im- 
mense consequences. . . . But the solution of a problem through the invention 
of a new generalization is no final solution. The new generalization breeds new 
problems. Stressing a newly perceived likeness between many particular hap- 
penings which had theretofore seemed unlike, it may blind us to continuing un- 
likenesses. Hypnotized by a label which emphasizes identities, we may be led 
to ignore differences. ... For, with its stress on uniformity, an abstraction 
or generalization tends to become totalitarian in its attitude toward uniqueness. 


To arm a composer with the right to suppress the use of his music 
in a film because he disapproves of the political view expressed in the 
film, would come close to censorship and would have little, if any- 
thing, to do with the protection of his personality.‘ 


III. Su»arary 


In the preceding pages three questions have been examined: What 
is the moral right? What protection is accorded the moral right in 
the countries which have adopted the doctrine? And what protection, 


© Katz, supra, note 1 at 414; Simpson and Schwartz, “Equity” Annual Survey of 
Am. Law (1948) 642 at 657. 

Mr. Katz's hypothetical analogy of including the judge’s opinion in a collection of 
opinions of ‘‘radical” judges seems to miss the point: publication of such a work in this 
country may be libel. In Derounian vy. Stokes, 168 PF. 2d 305 (10th Cir. 1948), it was 
held that an imputation of disloyalty to the country in a national crisis {s an actionable 
libel. Accord: Grant v. Readers Digest Ass'n, 151 F. 2d 733 (2d Cir. 1945)—But 
ny pou the judge care, or what could he do, if the collection were published in 

ussin 

431 See the Barillet case, supra, note 52. Plaisant, supra, note 27, No. 15, says: The 
Supreme Court [of France] has formally held on May 14, 1945, that the exercise of 
moral right is subject to control and to evaluation by the courts. 

12 Supra, note 79. 

18 The Shostakovich case was litigated in France in 1953 under the style of Soc. Le 
Chant du Monde v. Soc. Fox Kurope and Soc. For Américaine Twentieth Century, Ct 
Anp. Paris, Jan. 13, 1953, D.A. 1954, 16, 80. The facts were as follows: 

mn July 7, 1949, plaintif! caused the film “Le Ridcau de Fer’ (Iron Curtain) to be 
seized. (The lower court, on May 31, 1950, ordered the confiscation to be lifted and 
adjudged the Soc. Le Chant du Monde lable for damages in the amount of $9,000.00. 

On appeal, it was held that plaintiff, as assignee of the composers, was entitled to sue 
for copyright infringement; that Russians enjoyed copyright in France regardless of the 
lack of reciprocity ; and that, under the copyright law of 1798 seizure was in order. 

In regard to the moral right the court held that there was ‘undoubtedly a moral 
damage.’ ‘(his moral damage, together with the copyright infringement, was thought to 
be worth $5,000. Whe film was again seized under Art. 3 of the copyright law of 1793 
for infringement. 

For British and Canadian law, Fox, op. cit. supra, note 63 at 569: 

“Ina proper case the author has the right to sue for damages to his reputation. Arch- 
hold vy, Sweet, (1832), 1 N. and Rob. 162; Angers y. Leprohon, (1899), 22 Que S.C. 170. 
. . . Despite the great number of novels and other works which are grossly mutilated in 
transcribing them into cinematographic productions, no case is on record of this section 
(12 (5). Can. Copyr. Law] having been invoked.” 
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if any, exists in the United States for the personal rights of authors 
wach under the doctrine, constitute the components of the moral 
right? 

Article 602s of the revised Berne Convention provides in paragraph 
(1) that the author shall have the right, during his lifetime, to claim 
authorship in his work and to object to any violation of the integrity 
of his work which would be prejudicial to his honor or reputation. 
This provision contains its own limitation, for a violation is not action- 
able unless there is a prejudice to the author’s professional honor or 
reputation. Whether or not there is such prejudice is to be determined 
by the court, and not by the author. At the present time, Article 6d¢s 
of the Berne Convention seems to represent the limit of agreement 
among the adherents to the moral right doctrine, because most aspects 
of the moral right, such as its nature, it components, and.its duration 
are far from crystallized. 

Some writers have claimed for the doctrine of the moral right a 
broad scope which, however, has not yet emerged from the theoretical 
stage, and which has not found expression in the court decisions of the 
“moral right countries.” The judicial enforcement of the moral right 
as such, whether based on statutes or, in the absence of any pertinent 
statutory provision, on court interpretation of the doctrine, rarely goes 
beyond recognition of the paternity right, and of the right to prevent 
changes in the work which the court, in its own opinion, considers to be 
prejudicial to the author’s honor or reputation. The European courts, 
almost without exception, have refused to yield to attempts by authors 
to invoke the moral right on grounds untenable by objective standards. 
Manifestly, most courts in the “moral right countries” are not so 
impressed by the theories of the textwriters as to ignore contractual 
obligations and the equities on each side of the case. 

The other rights claimed by some writers to be components of the 
moral right are not recognized as such in the Berne Convention. 
These other rights either have been protected on principles other than 
the moral right or have not been the subject of litigation. Thus, the 
right to create a work or to refuse to do so is merely a matter of deny- 
ing specific performance of a contract to create and deliver a work; and 
the author is none the less liable for breach of contract. Whether the 
right to publish a work is considered a property right or a component 
of the moral right, where the author refuses to fulfill his obligation 
under a publishing contract, an interpretation of the contract by the 
court is necessary to settle the question.*** The right to prevent “ex- 
cessive” criticism, and the right to prevent any other attack on the 
author’s “special” personality are enforced under the law of defama- 
tion, libel or slander, or on some other tort principle unconnected with 
the copyright law. The right to withdraw a work from circulation 
apparently has not been litigated in connection with the moral right, 
and the provisions in several laws granting this right are so restric- 
tive that the right seems hardly more than an illusion. 

The question of duration of the moral right is also controyersial. 
Under the German law, present and proposed, the moral right termi- 
nates with the copyright, i.e., fifty years after the death of the author. 


4* It remains to be seen how the French courts will deal with the provision in Art. 32 of 
the copyright law of 1957 that “Notwithstanding the transfer of the exploitation rights, 
the author, . . . shall enjoy, in relation to the transferee, the right to correct or retract.” 
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In French jurisprudence and the French copyright law of 1957, the 
moral right is independent of the copyright term, and lasts forever. 
Under the laws of Great Britain and Switzerland personal rights of 
the author terminate with his death. The Berne Convention provides 
for protection of the author’s moral right during his lifetime; after 
his death, according to paragraph (2) of Article 6is, protection of 
the moral right may exist “insofar as the legislation of the Countries 
of the Union permits.” 3 

Despite strenuous efforts by the proponents of the moral right doc- 
trine during the last thirty years, progress toward a uniform incorpo- 
ration of the moral right in the copyright laws of the Berne countries 
has not been impressive. Some of the member countries of the Berne 
Union specifically protect the moral right as such (e.g., Austria, 
France, Italy, Portugal), or recognize it in dispersed provisions con- 
cerning one or more of the components of the moral right (e.g., Bel- 
gium, Germany, Netherlands), or provide such protection through 
recognition of the moral right by the courts without benefit of statute 
(this was the case in France before the copyright law of 1957 was in 
effect). Other Berne countries protect the moral right of the author 
only to the extent that, and in the same manner as, personal rights 
of all persons are recognized (e.g., Great Britain, Switzerland). 

The fact that the French copyright law of 1957 and the German 
draft copyright law * reflect widely divergent theories on the moral 
right makes it apparent that an agreement on the principles of the 
doctrine is not to be expected in the foreseeable future. However, 
recent, writings of European authors on the subject show a tendency 
to reduce to more acceptable proportions the formerly excessive claims 
made for the moral right and to consider, to a greater extent, the prac- 
ee eames of publishers and users of literary and artistic 
works. 

Much confusion concerning the doctrine has been created by the 
claim that the moral right is inalienable, whatever may happen to the 
property aspects of the copyright. Actually, the moral right is in- 
alienable only in the sense that, like all personal rights, it is not 
capable of transfer by sale or gift. But there is no effective rule of 
law which prevents an author from waiving one or more of the compo- 
nents of the moral right. While the courts in the “moral right coun- 
tries” generally do not construe contracts as implying a tacit waiver 
of the moral right, there seems to be no decision voiding an agreement 
which expressly and unambiguously waives those personal rights that 
comprise the moral right. Moreover, in some situations there is a legal 
presumption of a waiver of the paternity right or of the right to pre- 
vent changes which may prejudice the author's professional standing. 
Thus, in the case of collective works, such as newspapers or encyclope- 
dias, the paternity right, and sometimes the right to prevent changes, 
1s presumed to be waived. Further, in the case of an adaptation of a 
work for a different medium, such changes as are reasonably required 
by the medium are held to be authorized. 

Without using the label “moral right,” or designations of the com- 
ponents of the moral right, the courts in the United States arrive at 
much the same results as do European courts. Substantially the same 
personal rights are upheld, although often under different principles. 


= March, 1954. 
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Also, substantially the same limitations are imposed on these rights, 
frequently on the same basis.°° Thus, both here and abroad: 

(1) An author has the right to be given eredit in the publication, 
performance, adaptation or other use of his work; but he may waive 
this right. For some types of publications, such as an author’s con- 
tribution to a collective work, this right is presumed to be waived 
unless specifically reserved. ; 

Conversely, an author has the right to restrain the use of his name 
in a work that is not his, or in a distorted version of his work; but 
he may waive this right. i 

(2) An author has the right to prevent prejudicial changes in his 
work; but he may waive this right. When he authorizes the use of 
his work in a different medium, he is presumed to have consented to 
the changes necessary to adapt his work to that medium. 

(3) An author cannot be compelled to perform his contract to 
create a work; but he will be liable in damages for breach of such 
a contract. 

(4) An author has the right to publish his work or to withhold it 
from publication; but he may assign or license this right. 

(5) An author may prevent defamation of character (the “exces- 
sive criticism” of the moral right doctrine), and unfair use or misuse 
of his work by an action in tort, such as defamation, libel, slander, 
or unfair competition. 

Judge Frank concluded in the case of Granz v. Harris ™ that there 
were adequate grounds in the common law for enjoining distribution 
of a distorted version, and hence there was no need to resort to the 
doctrine of moral right as such. We believe that this is generally 
true for all aspects of the personal rights of authors, and that com- 
mon law principles, if correctly applied, afford an adequate basis for 
protection of such rights. In our view, the contention that the au- 
thor’s rights of personality are not sufficiently protected in the United 
States, and the belief that there is an irreconcilable breach between 
European and American concepts of protection of authors’ personal 
rights, seem to be dispelled by close scrutiny of the court decisions 
here and abroad. While a few American courts may be thought to 
have been remiss in protecting authors’ personal rights (especially in 
finding implied waivers in ambiguous contracts), such decisions are 
exceptional and may be considered erroneous under common law prin- 
ciples. Given the same facts, the large majority of courts in America 
and abroad employ the same resonable and equitable standards for 
the protection of authors’ personal rights. This similarity of protec- 
tion has been obscured by the differences of approach and terminology. 
There is a considerable body of precedent in the American decisions 
to afford to our courts ample foundations in the common law for the 
protection of the personal rights of authors to the same extent that 
such protection is given abroad under the doctrine of moral right. 


2+ We come to the final conclusion that, under different names and by different proce- 
dures, the Anglo-Saxon law resembles the French law more than may seem at first blush. 
To arrive at this conclusion we simply have to forget whether the moral right is or is not 
subject to alienation. Plaisant, supra, note 27, No. 22. 
198 F. 2d 585 (2d Cir, 1952) (concurring opinion). 
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